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Multi-Party Framework Agreement for Fitness to practice Legal Services to Nursing and Midwifery Board of Ireland (“NMBI”)

	THIS FRAMEWORK AGREEMENT IS MADE ON THE	DAY OF	2022

	



(“the Agreement”)

BETWEEN:

NMBI Ireland whose principal place of business is at 18/20 Carysfort Ave, Blackrock, Co. Dublin, A94 R299 (“the NMBI”); and

[SERVICE  PROVIDER]  with offices at 	(“the Framework Member”)

(“the Parties”)

	WHEREAS:



By notice advertised in the supplement to the Official Journal of the European   Union,  OJEU    Notice   Number …………………………………. of ………….and  entitled “Establishment of a multi-party framework agreement for Fitness to Practise Legal Services” NMBI invited service providers (“Tenderers”) to tender for a multi-supplier Framework Agreement for the Provision of Fitness to practice Legal Services to NMBI (the “Framework Agreement”) as described in  the Requirements and Specifications in Appendix 1 of the Invitation to Tender  (the “Services”).  References to the Invitation to Tender (“ITT”) shall include any clarifications issued by the NMBI.  The ITT is hereby incorporated by reference into this Agreement.

The Framework Member submitted a response to the ITT (“the Tender”).  References to the Tender shall include any clarifications issued by the Framework Member.  The Tender is hereby incorporated by reference into this Agreement.

	1. Definitions



“Agreement” means this Framework Agreement.
“Call-Off Contract” or “Contract” means the contract awarded in accordance with Clause 6, 7 or 8 of this Framework Agreement, the terms of which are set out in Schedule 1 hereto. 
“Commencement Date” means the commencement date of the contract for the provision of legal services;

“Company Property” all documents, books, manuals, materials, records, correspondence, papers and information (on whatever media and wherever located) relating to the business or affairs of the NMBI or its customers and business contacts, and any equipment, keys, hardware or software provided for the Framework Member's use by the NMBI during the Framework Agreement, and any data or documents (including copies) produced, maintained or stored by the Framework Member on the NMBI or the Framework Member's computer systems or other electronic equipment during the Framework Agreement.
"Data Protection Laws" means all applicable national and EU data protection laws, regulations and guidelines including but not limited to Regulation (EU) 2016/679 on the protection of natural persons with regard to the processing of personal data and on the fee movement of such data and repealing Directive 95/46/EC (the “General Data Protection Regulation”), and any guideline and codes of practice issued by the Office of the Data Protection Commission or other supervisory authority for data protection in Ireland from time to time.
"Deliverables" means all documents, products and materials developed by the Framework Member or its agents, contractors and employees as part of or in relation to the Services in any form, including without limitation information technology hardware, computer programs, data, reports and specifications (including drafts).
“Directive 2014/24/EU” means Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on the coordination of procedures for the award of public works contracts, public supply contracts and public service contracts [2014] OJ L94/65.
 “Framework Agreement” means this Agreement, the terms and conditions set out herein together with any schedules thereto.

“Framework Agreement Term” means the period in years set out in Clause 3.5.


“Invitation to Tender (ITT)” means the document issued by the NMBI on eTenders.ie together with any clarifications, additions or amendments issued by the NMBI, which are incorporated by reference into this Agreement.
“Letter of Instruction” means the letter or email issued to a Framework Member to award them a Call-Off Contract to provide the required Services in accordance with the Framework Agreement.
“Month” means 28 days including weekends and bank holidays.

“Party” means the NMBI and/or the Framework Member.
“Account Manager” means a Partner appointed by the Framework Member who will have authority under this Framework Agreement to contractually bind the Framework Member on all matters relating to the Services.
“Supplementary Request for Tender (SRFT)” means the document issued by the NMBI to the Framework Member in accordance with the procedure set out in Clause 10 requesting a Supplementary Tender from the Framework Member for the provision of Services.
“Services” means any of the services, including without limitation any Deliverables to be provided by the Framework Member (falling within the scope set out in Clause 5).
“Supplementary Tender” means the written submission by the Framework Member in response to a Supplementary Request for Tender.
“Tender” means the submission by the Framework Member in response to the Invitation to Tender, together with any clarifications, additions or amendments accepted by the NMBI and incorporated by reference into this Agreement.

Unless otherwise specified herein, a defined term used in this Agreement shall have the same meaning as assigned to it in the ITT.

To the extent that any specific term or condition in a Contract is inconsistent or conflicts with any term or condition of this Framework Agreement, the relevant term or condition of the Contract shall prevail.
Headings are included for ease of reference only and shall not affect the construction of this Framework Agreement.
Unless the context requires otherwise, words in the singular may include the plural and vice versa.
References to any statute, enactment, order, regulation or other legislative instrument shall be construed as a reference to the statute, enactment, order, regulation or instrument as amended, unless specifically indicated otherwise.
	CONFLICT



The provisions of the Invitation to Tender and the Tender shall apply to the relationship of the Parties under this Framework Agreement.  If there is an inconsistency between any of the provisions in the Invitation to Tender, the Tender and this Framework Agreement, the following order of priority shall prevail:
This Framework Agreement;
The Call-Off Contract;
The Invitation to Tender; and
The Tender.
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In consideration of payment by the Framework Member of the sum of €1 (the receipt of which is hereby acknowledged by the NMBI) the Framework Member accepts its appointment under the terms and conditions of this Framework Agreement.
Membership of this Framework Agreement does not entitle the Framework Member to be consulted in respect of or awarded any Contract during the Framework Agreement Term.  The NMBI may at its sole discretion choose not to enter into any Contracts falling within the scope of this Framework Agreement.  The NMBI may terminate this Framework Agreement in accordance with Clause 23 herein.
The NMBI does not give any guarantee and/or warrant the actual value of any of the Services and/or number of Contracts (if any) which may be procured in connection with this Agreement and the Parties acknowledge that the NMBI is not bound to enter into any new Contract or other contractual arrangement with the Framework Member as a result of entering into this Agreement.  This Framework Agreement does not confer exclusivity on Framework Members. 
While this Framework Agreement shall form the basis for the award of Contracts falling within the scope of the Framework Agreement as set out in Clause 5 during the Framework Agreement Term, the NMBI may at its sole discretion opt to carry out a separate contract award procedure for contracts falling within its scope.  In this event the NMBI shall observe all applicable public procurement rules and shall not afford any advantage to the Framework Member.
The Framework Agreement shall take effect on the Commencement Date and expire two (2) years (with the option to extend by further periods of 12 months subject to a maximum of four years) thereafter unless terminated earlier in accordance with these terms and conditions (“the Framework Agreement Term”). 
This Framework Agreement must be considered in the context of the terms and conditions of the Contract furnished at Schedule 1 to the Framework Agreement.  Those terms and conditions will apply to any Contract awarded pursuant to this Framework Agreement.  No other terms of engagement will be considered or accepted by the NMBI as part of this Framework Agreement. 
Framework Members will not be furnished with an SRFT or Letter of Instruction unless and until the Framework Member has executed this Framework Agreement and returned to the NMBI.
	KEY PERFORMANCE INDICATORS



NMBI will review each Framework Member’s performance on a quarterly basis.  In advance of this review, each Framework Member must collate a report including the information required for the NMBI to review that Framework Member’s performance according to Schedule 4.  However, NMBI at its absolute discretion may review any Framework Member’s performance at any given time and require it to collate and provide a report in advance.  The Account Manager shall attend each review.  The proposed Partner shall attend at least every second review with the Account Manager (if different people).  NMBI may at its discretion require the Account Manager and proposed Partner attend any scheduled review should it deem this necessary. For other duties of the Account Manager and Deputy Account Manager, please refer to “2. Approach and Methodology to Service Delivery and Contract Management” in the ITT. 
If a Framework Member is given a warning in accordance with Schedule 4 and the Framework Member has not resolved the issue within three months, NMBI shall exclude that Framework Member from each call-off option until the Framework Member has demonstrated to the NMBI’s satisfaction that it has implemented steps to redress the problem.
If, following a review, a Framework Member receives a warning, the Framework Member and NMBI will jointly review the Framework Member’s report with a view to identifying:
Any aspects or elements of the Framework Member’s performance which requires improvement; and
The actions, including timelines where appropriate, required to improve the Framework Member’s performance.
In the event that the Framework Member receives:
Two or more warnings under one case; or
Three or more warnings on its live cases (regardless of how many live cases it has)
the Framework Member will be deemed to have committed a material breach and NMBI may terminate the Framework Agreement in accordance with clause 23.

For the purposes of Indicator 2, the following definitions apply:

a. Straightforward cases: generally characterised by one of more of the following features:

i. Up to 5 witnesses
ii. Up to 200 pages of documentation
iii. A limited factual background and chronology
iv. Few or no disputed issues; and
v. Minimal stakeholder or third party engagement.

b. Complex cases: generally characterised by one or more of the following features:

i. More than 5 witnesses;
ii. More than 200 pages of documentation;
iii. Multiple or complex factual issues;
iv. Significant legal, regulatory, clinical or technical considerations;
v. Extensive stakeholder engagement or procedural history; and
vi. Matters involving heightened public interest reputational sensitivity or allegations spanning an extended period. 

	4.5	The above criteria are provided as indicative guidance only, NMBI reserves the right, acting reasonably, 
to determine the appropriate complexity classification having regard to the particular circumstances of 
each case.

	
	
	
	
	
	
	
	

	4.6 	Where a Framework Member considers that the classification assigned does not accurately reflect the 
complexity of the case, the Tenderer may submit a written request for review, setting out the reasons 
for its position.



	4.7 	NMBI will consider the submission and make a final determination, acting reasonably and having regard 
to the circumstances of the case.


	
	
	
	

	4.8 	NMBI’s determination shall be final for the purposes of applying the relevant fixed fee.
	
	
	
	
	




	SCOPE OF FRAMEWORK AGREEMENT



This Framework Agreement relates to FTP legal services to NMBI as more particularly described in the Scope of Services. 

	CALL OFF MECHANISMS 



NMBI may drawdown Services in the following ways:
Direct Award;
Rotation; or
Mini Tenders (a further competition is held with Framework Members invited to respond by way of a Supplementary Request for Tender (“SRFT”).
	AWARD OF CALL-OFF CONTRACTS IN RESPECT OF A FRAMEWORK AGREEMENT 



Introduction
Contracts pursuant to this Framework Agreement shall be awarded, at NMBI’s sole discretion, in accordance with this Framework Agreement and the terms and conditions set out in Schedule 1 thereto.  The mechanisms by which NMBI may call-off the Framework Agreement are set out below.  

Call-off Mechanism 1- Direct Award (“Mechanism 1”)
7.2.1	If NMBI decides to proceed by way of direct award, it will determine which Framework Member it considers is the most appropriate for the particular service requirement, having regard to the Framework Members’ experience and expertise relevant to the particular service requirements. It will then contact the Framework Member it has determined should be awarded the Call-Off Contract and seek to confirm that it is available to carry out the work within the required timeframe and has no conflict of interest. If the relevant Framework Member is not available, or has a conflict of interest or does not provide budgeted hours that are acceptable to NMBI, NMBI shall repeat the process until it has awarded the Call-Off Contract to a Framework Member.
0. NMBI at its sole discretion may require the Framework Member to provide proposed budgeted hours for completion of the services or part thereof (clearly identifying the proposed allocated resources).  NMBI will provide the Framework Member with the suite of instruction documentation for their consideration.  If the Framework Member anticipates during the Contract execution, that the budgeted hours will be exceeded, prior written approval of NMBI is required.  In the absence of prior approval, NMBI will be under no obligation to discharge payment for additional hours.
0. NMBI at its sole discretion may require the Framework Member to provide proposed budgeted hours for completion of the transaction (clearly identifying the proposed allocated resources). NMBI will provide the Framework Member with the suite of instruction documentation for their consideration. If the Framework Member anticipates during the Contract execution, that the budgeted hours will be exceeded, prior written approval of NMBI is required. In the absence of prior approval, NMBI will be under no obligation to discharge payment for additional hours. 
0. If NMBI determines that a Framework Member meets NMBI’s requirements, NMBI will serve a Letter of Instruction on the chosen Framework Member.  Subject to proper execution of the Letter of Instruction, the Framework Member will provide the Services in accordance with the terms and conditions set out in Schedule 1 to the Framework Agreement, unless otherwise amended by agreement.
Call-off Mechanism 2 – Rotation (“Mechanism 2”)
Where call-off contracts are not awarded by Direct Award or Mini-Competition they may be awarded through the application of a rotation system amongst all Framework Members. The ranking of the Framework Members as determined by the objective criteria used to establish this Framework Agreement and contained in the Invitation to Tender is as follows:
(i) […………………………………] (the “First ranked- Framework Member”)
(ii) […………………………………] (the “Second ranked Framework Member”) 
(iii) […………………………………] (the “Third Ranked Framework Member”)
(iv) […………………………………] (the “Fourth Ranked Framework Member“)
Framework Members will be ranked based on their scores achieved in this tender competition i.e. the highest scoring tenderer will be the Frist Ranked Framework Member etc. Successful Tenderers will be notified of their rankings.
Framework Members must not use strategies that might allow it to benefit disproportionately.  NMBI at its sole discretion may require the Framework Member to provide proposed budgeted hours for completion of the services or part thereof (clearly identifying the proposed allocated resources).  If the proposed budget is not acceptable to NMBI or if NMBI is of the view that the Framework Member has not proposed appropriate levels of staff to fulfil the Services (i.e., has not spread the work appropriately between the Grades for which each Framework Member priced at Schedule 3), NMBI reserves the right to move to the next Framework Member in rotation.  Where a Framework Member’s proposed budget or allocation of resources is not accepted, the rotation will continue in accordance with 7.2.1 i.e., continue to move to the next placed Framework Members.  If the Framework Member anticipates during the Contract execution, that the budgeted hours will be exceeded, prior written approval of NMBI is required.  In the absence of prior approval, NMBI will be under no obligation to discharge payment for additional hours. 
NMBI in using this mechanism may, at its own discretion, choose not to award a Call-Off Contract to a Framework Member if it is aware of a conflict or potential conflict of interest relating to the subject matter of the Call-Off Contract.  NMBI shall have the sole discretion to decide on any potential or actual conflict of interest and this decision will be final.  In circumstances where a Framework Member is not awarded a Call-Off Contract during their turn in a given rotation due to a potential or actual conflict of interest that Call-Off Contract shall be made to the next ranking Framework Member in the rotation.  The Framework Member who was not awarded a Call-Off Contract due to a conflict of interest shall be deemed to be next in line for the purposes of this Mechanism.  The Framework Member who was awarded a Call-Off Contract in place of the Framework Member to which the conflict of interest related, shall not be awarded a Call-Off Contract again until that particular rotation has completed.
If NMBI determines that a Framework Member meets NMBI’s requirements, NMBI will serve a Letter of Instruction on the chosen Framework Member.  Subject to proper execution of the Letter of Instruction, the Framework Member will provide the Services in accordance with the terms and conditions set out in Schedule 1 to the Framework Agreement.
If NMBI is not satisfied that the chosen Framework Member meets the specified requirements, NMBI will move to the next placed Framework Member or award the required Services by way of Mechanism 2 or 3.
Call-off Mechanism 3 - Mini Tenders (“Mechanism 3”)
Through invitation to a mini-tender of all the firms admitted to the framework agreement. On each occasion, a Supplementary Request for Tender will be issued detailing the scope of requirements, the award criteria, a closing date and time and methodology for submission of responses.
Framework Members must not use strategies that might allow it to benefit disproportionately.  NMBI at its sole discretion may require the Framework Member in its response to the Supplementary Request for Tender (“SRFT”) to provide proposed budgeted hours/costs for completion of the services or part thereof (clearly identifying the proposed allocated resources and based on rates no greater than those fixed by Schedule 3 of the Call-Off Contract).  If the successful Framework Member’s proposed budget is not acceptable to NMBI or if NMBI is of the view that the Framework Member has not proposed appropriate levels of staff to fulfil the Services (i.e., has not spread the work appropriately between the Grades for which each Framework Member priced at Schedule 3), NMBI reserves the right to exclude the Framework Member from the Mini Competition.  If the Framework Member anticipates during the Contract execution, that the budgeted hours will be exceeded, prior written approval of NMBI is required.  In the absence of prior approval, NMBI will be under no obligation to discharge payment for additional hours.
If NMBI determines that the successful Framework Member meets NMBI’s requirements, NMBI will serve a Letter of Instruction on that Framework Member.  Subject to proper execution of the Letter of Instruction, the Framework Member will provide the Services in accordance with the terms and conditions set out in Schedule 1 to the Framework Agreement.
If NMBI is not satisfied that the chosen Framework Member meets the specified requirements, NMBI will re-run the Mini Competition again in accordance with Mechanism 3 or will award the required Services by way of Mechanism 1 or 2.

	PROCEDURE FOR DIRECT award



On each occasion that the NMBI wishes to award Services through this mechanism, The NMBI shall serve a Letter of Instruction on the Framework Member after following the procedure set out at section 7.3 of this Framework Agreement and this Clause 8.  Fees payable for work drawn down using this drawdown mechanism or any of the other drawdown mechanisms set out in this Agreement shall be subject to the limitations imposed at Schedule 3 and clause 7 of this Framework Agreement.
It is the responsibility of the Framework Member to ensure that the Letter of Instruction has been signed, dated and returned to the NMBI within the specified time frame.
The Framework Member acknowledges that the NMBI is under no obligation to activate any minimum level or value of Services under this or any other drawdown.
The NMBI shall not be bound by any Contract or enforceable obligation unless and until the Letter of Instruction has been signed, dated and returned to the NMBI by the Framework Member within the specified timeframe. 
The NMBI may cancel a Letter of Instruction or Contract at any time prior to its execution by the Framework Member.
	PROCEDURE FOR ROTATION DRAWDOWNS



On each occasion that the NMBI wishes to award Services through this mechanism, The NMBI shall identify the Framework Member who is next in rotation following the procedures set out at section 7.2 of this Framework Agreement and this Clause 9.   On identifying the appropriate Framework Member, the NMBI shall serve a Letter of Instruction on that Framework Member.  Fees payable for work drawn down using this drawdown mechanism or any of the other drawdown mechanisms set out in this Agreement shall be subject to the limitations imposed at Schedule 3 and paragraph 7.2.3 of this Framework Agreement.
It is the responsibility of the Framework Member to ensure that the Letter of Instruction has been signed, dated and returned to the NMBI within the specified timeframe.
The Framework Member acknowledges that the NMBI is under no obligation to activate any minimum level or value of services under this or any other drawdown.
The NMBI shall not be bound by any Contract or enforceable obligation unless and until the Letter of Instruction has been signed, dated and returned to the NMBI within the specified timeframe. 
The NMBI may cancel a Letter of Instruction at any time prior to its execution by the Framework Member.

	PROCEDURE FOR MINI tender AND AWARD CRITERIA



On each occasion that the NMBI proposes to award a Contract by means of mini-tender, it shall issue a Supplementary Request for Tender (“SRFT”) in accordance with the following procedure set out at section 7.4 of this Framework Agreement and in this Clause 10 Fees payable for work drawn down using this drawn down mechanism or any of the other drawdown mechanisms set out in this Agreement shall be subject to the limitations imposed at Schedule 3 of this Agreement.
The NMBI shall set out in the SRFT which will be sent electronically to all Framework Members:
The scope and term of the Contract to be awarded;
The deadline (date and time) for the receipt of the Supplementary Tender, taking into account the complexity of the SRFT and the time needed to prepare an appropriate submission.  Supplementary Tenders received after the deadline will not be considered;
The email address designated for receipt of Supplementary Tenders.  Supplementary Tenders received in hardcopy or to any other email address will not be considered; and
The types and levels of insurance required for the Contract.
The Supplementary Tender shall be submitted in writing by email to the designated email address (as specified in the SRFT) and its content shall remain confidential until the stipulated time limit for reply has expired.
Any clarifications requested by the Framework Member in relation to an SRFT must be submitted in writing by email to the designated email address.
Tenders will be evaluated on the basis of a qualitative/cost assessment to determine which Tender presents the most economically advantageous tender.  The qualitative assessment score for an SRFT will be the Framework Members qualitative score from the original competition to become a Framework Member (the “Original Competition”).  The NMBI may, at their sole discretion, use a different qualitative/cost ratio in a SRFT from that used in the Original Competition.  In those circumstances the Framework Members qualitative score will be pro-rated using their qualitative score from the Original Competition.
No enforceable commitment of any kind, contractual or otherwise will exist unless and until the Letter of Instruction has been signed, dated and returned to the NMBI by the Framework Member within the specified timeframe arising as a result of a mini-competition initiated by way of a SRFT in accordance with the process.
The Framework Member acknowledges that the NMBI is under no obligation to activate any minimum level or value of Services under this or any other drawdown.
The NMBI shall not be bound by any Contract or enforceable obligation unless and until the Letter of Instruction has been signed, dated and returned to the NMBI by the Framework Member within the specified timeframe. 
The NMBI may cancel a Letter of Instruction at any time prior to its execution by the Framework Member.
	APPLICABLE LAW AND JURISDICTION



The Framework Agreement and any Contracts awarded under it will be subject to the law of Ireland.

	TAX CLEARANCE



It will be a condition of the award of any Contract arising pursuant to the Framework Agreement that the Framework Member shall for the term of any such Contract, comply with all EU and domestic taxation law and requirements, including but not being limited to circulars issued by the Department of Finance.  Relevant circulars and further information is available at www.finance.gov.ie and www.ros.ie/.
Prior to the award of any Contract arising pursuant to the Framework Agreement, the Framework Member shall be required to supply its Tax Clearance Access Number and Tax Reference Number to facilitate online verification of their tax status by the NMBI.  By supplying these numbers, the successful Tenderer acknowledges and agrees that the NMBI has the permission of the Framework Member to verify its tax cleared position online. 
Where relevant, the provisions of paragraph 12.2 apply equally to any Sub-Contractors.
	COMPLIANCE



The Framework Member shall comply with all relevant legislation, regulatory requirements and best industry practice in the provision of the Services.  The term ‘legislation’ shall be deemed to mean any Act of the Oireachtas (Parliament), regulation, statutory instrument, European Union or other international obligation, direction of a regulatory or other competent authority, condition of any consent, authorisation, lease or other permission granted by any regulatory or other competent authority and any decision of a court of competent jurisdiction, in each case having effect in Ireland.
The Framework Member will be solely responsible in law for the employment, remuneration, taxes, immigration, visa and work permits or other authorisations appropriate to the work carried out for, or on behalf of the NMBI.  The NMBI reserves the right to seek confirmation that the relevant legal requirements are being met.
	ANTI COMPETITIVE CONDUCT



The attention of Framework Members is drawn to the application of the Competition Act 2002.  The Act makes it a criminal offence for Framework Members to collude on prices or terms in a public tendering procedure.

	CONFLICTS OF INTEREST



Any conflict of interest or potential conflict of interest on the part of a Framework Member, individual employees or corporate or individual suppliers (whether sub-contractors or third-party retainers) of a Framework Member must be fully disclosed to the NMBI as soon as the conflict or potential conflict becomes apparent.  In the event of any conflict or potential conflict of interest, the NMBI may invite Framework Members to propose means by which the conflict might be removed.  The NMBI will, in its absolute discretion, decide on the appropriate course of action.
Where a Framework Member is aware that there is a conflict of interest in respect of the Services being sought, whether the conflict concerns the Framework Member, an individual employee, Sub-Contractor or other, the Framework Member is obliged to disclose the conflict of interest immediately to the NMBI and is obliged to decline submitting a Supplementary Tender/ Letter of Instruction.

	REGISTERABLE INTEREST



Any registerable interest involving a Framework Member and the NMBI, other members of the Government, members of the Oireachtas (Parliament), or employees of the Contracting Authorities and/or divisions/agencies under the aegis of the relevant Ministers, and their relatives, must be fully disclosed in any Supplementary Tender.  In the event of this information only coming to the notice of a Framework Member after the submission of a Response and prior to the award of any Contract, it must be communicated to the NMBI immediately upon such information becoming known.  The terms ‘registerable interest’ and ‘relative’ shall be interpreted as per Section 2 of the Ethics in Public Office Act, 1995.

	FORCE MAJEURE



In the event of any failure, interruption or delay in the performance of the Parties’ obligations (or of any of them) resulting from any Force Majeure Event not reasonably within the control of the Party concerned (“the Affected Party”), the Affected Party shall promptly notify the other Party in writing specifying:
The nature of the Force Majeure Event;
The anticipated delay in the performance of obligations; and
The action proposed to minimise the impact of the Force Majeure
and the Affected Party shall not be liable or have any responsibility of any kind for any loss or damage thereby incurred or suffered by the other party; provided always that the Affected Party shall use all reasonable efforts to minimise the effects of the same and shall resume the performance of its obligations as soon as reasonably possible after the removal of the cause.

If the Force Majeure Event continues for 30 calendar days either Party may terminate at 7 days’ notice.
Force Majeure Event shall mean an occurrence beyond the control and without the fault or negligence of the Affected Party in which it is unable to prevent or provide against by the exercise of reasonable diligence including but not limited to acts of God or the public enemy, expropriation or confiscation of facilities, government intervention, war, hostilities, rebellion, terrorist activities, local or national emergency, sabotage or riots, floods, or unusually severe weather conditions which could not be reasonably anticipated, fires, explosions, or other catastrophe, national or district strikes or other concerted acts of workmen or other similar occurrences other than strikes or concerted acts of the Framework Member’s workforce.
	CONFIDENTIALITY



All communications issued between the NMBI and Framework Members must be treated as being strictly confidential.  The Framework Member undertakes to comply with all reasonable directions of the NMBI with regard to the use and application of all and any confidential information and shall comply with the Confidentiality Agreement executed by the Framework Member.  Framework Members shall not release details of such communications other than on an “In Confidence” basis to those who have a legitimate need to know or whom they need to consult for the purpose of preparing a Supplementary Tender or Letter of Instruction.  All of the Framework Member’s personnel, including Sub-Contractors, who provide the Services may be required, at the absolute discretion of the NMBI, to sign a Confidentiality Agreement in a format as determined by the NMBI.
No publicity regarding this Framework Agreement, Mini Competitions or Contracts awarded following Mini Competitions and/or pursuant to the Framework Agreement is permitted unless and until the NMBI has given prior written consent to the relevant communication.
	LOCAL SECURITY ARRANGEMENTS



All personnel calling to any of the offices or facilities of the NMBI will be required to comply with local security arrangements and protocols.

	GIFTS



Framework Members shall not offer, give or agree to give to any person holding an office in the NMBI, any gift or consideration of any kind as an inducement or reward in relation to the obtaining or execution of any Contract.  Any breach of this clause may entitle the NMBI to cancel any existing contracts to recover from the Framework Member any loss resulting from any such termination and to terminate this Framework Agreement.
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All costs and expenses incurred by the Framework Member relating to this Framework Agreement and any SRFT or Letter of Instruction shall be borne by the Framework Member. The NMBI shall not be responsible or liable for any costs or expenses of whatsoever nature incurred by the Framework Member in this regard.

	INSURANCE AND LIABILITY 



Prior to the execution of this Agreement, the Framework Member shall have all insurances required to be maintained by it pursuant to applicable laws and in accordance with section A4 of Appendix 1A.  The Framework Member undertakes to maintain those insurances for the duration of the Framework Agreement Term and or any Contract thereunder.
The Framework Member shall have liability for and shall indemnify the NMBI for any loss, liability, costs (including reasonable legal costs), damages or expenses arising directly or indirectly from any breach by the Framework Member, its employees, sub-contractors or agents or any of them of the terms of this Agreement including any negligent or reckless act, omission or default in the provision of the Services.  The terms of this clause shall survive termination of this Framework Agreement and/or Contract for any reason.
The Framework Member shall ensure that the Insurance Policies are taken out with reputable insurers acceptable to the NMBI and that the level of cover and other terms of insurance are as stated in the tender documents and as agreed by the NMBI.
The Framework Member shall supply to the NMBI if required copies of such Insurance Policies and evidence that the relevant premiums have been paid.
The Framework Member shall notify the insurers of the NMBI's interest and shall cause the interest to be noted on the Insurance Policies together with a provision to the effect that, if any claim is brought or made by the NMBI against the Framework Member in respect of which the Framework Member would be entitled to receive indemnity under any of the Insurance Policies, the relevant insurer will indemnify the NMBI directly and indirectly against such claim and any charges, costs and expenses in respect of such claim.  If the relevant insurer does not so indemnify the NMBI, the Framework Member shall use all insurance monies received by it to indemnify the NMBI in respect of any claim and shall make good any deficiency from its own resources.
The Framework Member shall comply with all terms and conditions of the Insurance Policies at all times.  If cover under the Insurance Policies shall lapse or not be renewed or be changed in any material way or if the Framework Member is aware of any reason why the cover under the Insurance Policies may lapse or not be renewed or be changed in any material way, the Framework Member shall notify the NMBI without delay.
	TERMINATION



Subject to the provisions of this clause 23, this Agreement may be terminated by the NMBI by serving one (1) month written notice to the Framework Member.  This Agreement may be terminated by the Framework Member by serving one (1) month written notice to the NMBI.  Neither party shall be entitled to any additional amounts or compensation in the event that the Agreement is terminated in accordance with this Clause 23.
The NMBI shall have the right (in addition to any other rights which it has at law) to terminate this Agreement immediately and without liability for compensation or damages on the happening of any of the following events:
(a) The NMBI decides, at its discretion, to terminate the entire Framework Agreement;
(b) The Framework Member commits any serious breach or a series of breaches of any provision of this Agreement and fails to remedy such breach(es) to the reasonable satisfaction of the NMBI, (if the breach(es) are capable of remedy), within 30 days after receipt of a request in writing from the NMBI;
(c) The Framework Member becomes insolvent, becomes bankrupt, is wound up, commences winding up, has a receiving order made against it, makes any arrangement with its creditors generally or takes or suffers any similar action as a result of debt, or an event having an equivalent effect;
(d) In circumstances where the NMBI becomes aware that any of the excluding circumstances listed in Article 57 of EU Directive 2014/24/EU as implemented into Irish law by European Union (Award of Public Authority Contracts) Regulations 2016 (S.I. No. 284/2016) apply to the Framework Member; and
(e) If a Framework Member commits a material breach.
Termination of this Agreement shall not affect any antecedent and accrued rights, obligation or liabilities of either Party, nor shall it affect any provision of this Agreement, which is expressly or by implication intended to come into or continue in force on or after such termination.
On the Termination Date the Framework Member shall:
Upon request immediately deliver to the NMBI all Company Property in his possession or under his control;
Delete any information relating to the Business of the NMBI stored on any magnetic or optical disk, memory or cloud and all matter derived from such sources which is in its possession or under its control outside the premises of the NMBI; and
Provide a signed statement on the Framework Member’s letter head that it has complied fully with his obligations under this Clause.

	FREEDOM OF INFORMATION



The Framework Member acknowledges that the NMBI is subject to the Freedom of Information Act 2014.  Accordingly, information furnished to the NMBI by the Framework Member may be released pursuant to the NMBI’s statutory obligations.  If the Member considers that any of the information supplied by it to the NMBI under this Framework Agreement or any Contract should not be disclosed because of its sensitivity it should, when providing the information, indicate this and specify the reason for its sensitivity.  The NMBI will consult the Framework Member about this sensitive information before making a decision on any Freedom of Information request received.  The NMBI accepts no liability whatsoever in respect of any information provided which is subsequently released (irrespective of notification) or in respect of any consequential damage suffered as a result of such obligations.
	[bookmark: _Hlk31709990]DISPUTE RESOLUTION



A dispute arising under or in connection with the contract (the “Dispute”) shall, in the first instance, be referred to the Framework Member’s/NMBI’s Contract Manager (as named at Schedule 5).  
If the Dispute has not been resolved within fifteen (15) Business Days (or such longer period as may be agreed in writing by the Parties) of being referred to the Contract Managers, then either Party may refer the Dispute to an independent mediator, the identity of whom shall be agreed in advance by the Parties.
If the Parties are unable to agree on a mediator or if the mediator agreed upon is unable or unwilling to act, either Party may within twenty-one (21) days from the date of the proposal to appoint a Mediator or within twenty-one (21) days of notice to either Party that the mediator is unable to act, apply to CEDR Ireland to appoint a mediator.
Any submissions made to and discussions involving the mediator, of whatever nature, shall be treated in strict confidence and without prejudice to the rights and/or liabilities of the Parties in any legal proceedings and, for the avoidance of doubt, are agreed to be without prejudice and legally privileged. The Parties shall make written submissions to the mediator within ten (10) Business Days of his/her appointment.
The Parties shall share equally the cost of the mediator. The costs of all experts and any other third parties who, at the request of any Party, shall have been instructed in the mediation, shall be for the sole account of, and shall be discharged by that Party.
For the avoidance of doubt, the obligations of the Parties under this Agreement shall not cease, or be suspended or delayed by the reference of a dispute to mediation. The Contractor shall comply fully with the requirements of the Agreement at all times.
[bookmark: a719026]
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In this Agreement the following terms shall have the meanings respectively ascribed to them:
“Data” means all Confidential Information, whether in oral or written (including electronic) form, created by or in any way originating with the Client (including but not limited to his employees, agents, independent contractors and/or Sub-contractors) and all information that is the output of any computer processing, or other electronic manipulation of any information that was created by or in any way originating with the Client provided under this Agreement and includes any Personal Data;
“Data Controller” has the meaning given under the Data Protection Laws; 
“Data Processor” has the meaning given under the Data Protection Laws; 
“Data Protection Laws” means all applicable national and EU data protection laws, regulations and guidelines, including but not limited to Regulation (EU) 2016/679 on the protection of natural persons with regard to the processing of personal data and on the free movement of such data, and repealing  Directive 95/46/EC (the “General Data Protection Regulation”), and any guidelines and codes of practice issued by the Office of the Data Protection Commission or other supervisory authority for data protection in Ireland;
“Data Subject” has the meaning given under the Data Protection Laws; 
“Data Subject Access Request” means a request made by a Data Subject in accordance with rights granted under the Data Protection Laws to access his or her Personal Data;
“Personal Data” has the meaning given under Data Protection Laws;
“Processing” has the meaning given under the Data Protection Laws;
The Contractor shall comply with all applicable requirements of the Data Protection Laws.

The Parties acknowledge that for the purposes of the Data Protection Laws, depending on the specific function being carried out by the Contractor, the Contractor may be the Data Controller or the Data Processor in respect of Data which is Personal Data.  Schedule 6 sets out the scope, nature and purpose of Processing by the Contractor, the duration of the Processing and the types of Personal Data and categories of Data Subject
Without prejudice to the generality of clause 25B, the Contractor shall, in relation to any Personal Data processed in connection with the performance by the Contractor of its obligations under this Agreement:-

(1)  	Process that Personal Data only on the instructions of the Client;
(2)  	Ensure that it has in place appropriate technical and organisational measures, reviewed and approved by the Client, to protect against unauthorised or unlawful processing of Personal Data and against accidental loss or destruction of, or damage to, Personal Data, appropriate to the harm that might result from the unauthorised or unlawful processing or accidental loss, destruction or damage and the nature of the data to be protected, having regard to the state of technological development and the cost of implementing any measures (those measures may include, where appropriate, pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of its systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the technical and organisational measures adopted by it);
(3)  	Ensure that all personnel who have access to and/or process Personal Data are obliged to keep the Personal Data confidential;
(4)  	Not transfer any Personal Data outside of the European Economic Area unless the prior written consent of the Client has been obtained and the following conditions are fulfilled;
Appropriate safeguards are in place in relation to the transfer, to ensure that Personal Data is adequately protected in accordance with Chapter V of Regulation 2016/679 (General Data Protection Regulation); 
The data subject has enforceable rights and effective legal remedies;
The Contractor complies with its obligations under the Data Protection Laws by providing an adequate level of protection to any Personal Data that is transferred; and
The Contractor complies with reasonable instructions notified to it in advance by the Client with respect to the processing of the Personal Data;
 
The Contractor shall promptly notify the Client if it receives a Data Subject Access Request to have access to any Personal Data or any other complaint, correspondence, notice, request  any order of the Court or request of any regulatory or government body relating to the Client’s obligations under the Data Protection Laws and provide full co-operation and assistance to the Client in relation to any such complaint, order or request (including, without limitation, by allowing Data Subjects to have access to their data).

The Contractor shall without undue delay report in writing to the Client any data compromise involving Personal Data, or any circumstances that could have resulted in unauthorised access to or disclosure of Personal Data.

The Contractor shall assist the Client in ensuring compliance with its obligations under the Data Protection Laws with respect to security, impact assessments and consultations with supervisory authorities and regulators.

The Contractor shall at the written direction of the Client, amend, delete or return Personal Data and copies thereof to the Client on termination of this Agreement unless the Contractor is required by the laws of any member of the European Union or by the laws of the European Union applicable to the Contractor to store the Personal Data.

The Contractor shall permit the Client, the Office of the Data Protection Commission or other supervisory authority for data protection in Ireland, and/ or their nominee to conduct audits and or inspections of the Contractor’s facilities, and to have access to all data protection, confidentiality and security procedures, data equipment, mechanisms, documentation, databases, archives, data storage devices, electronic communications and storage systems used by the Contractor in any way for the provision of the Services.  The Contractor shall comply with all reasonable directions of the Client arising out of any such inspection, audit or review.

The Contractor shall fully comply with, and implement policies which are communicated or notified to the Contractor by the Client from time to time.

The Contractor shall maintain complete and accurate records and information to demonstrate its compliance with this clause 25 and allow for inspections and contribute to any audits by the Client or the Client’s designated auditor.

The Contractor shall:-
(1) 	Take all reasonable precautions to preserve the integrity of any Personal Data which it processes and to prevent any corruption or loss of such Personal Data;
(2) 	Ensure that a back-up copy of any and all such Personal Data is made [insert frequency] and this copy is recorded on media from which the data can be reloaded if there is any corruption or loss of the data; and
(3) 	In such an event and if attributable to any default by the Contractor or any Sub-contractor, promptly restore the Personal Data at its own expense or, at the Client’s option, reimburse the Client for any reasonable expenses it incurs in having the Personal Data restored by a third party.
The Client does not consent to the Contractor appointing any third party processor of Personal Data under this agreement. 

Save for clauses 25B, 25C, 25D(4) and 25E, all the obligations on the Contractor in this clause 25 relating to the processing of Personal Data shall apply to the processing of all Data.

The provisions of this clause 25 shall survive termination and or expiry of this Agreement for any reason.
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[bookmark: _Toc884809][bookmark: _Toc884677][bookmark: _Toc514068][bookmark: _Toc424416][bookmark: _Toc423882][bookmark: _Toc423249][bookmark: _Toc422314][bookmark: _Toc421486][bookmark: _Toc370026][bookmark: _Toc531252737][bookmark: _Toc528857441][bookmark: _Toc528856162][bookmark: _Toc510700760]The Framework Member shall keep and maintain until a minimum of six (6) years after the expiry of the Framework Agreement Term, full and proper records and all documents relating to the performance of its obligations under this Framework Agreement (unless directed to delete any such records or documents or part thereof in accordance with clause 26G) and shall allow the NMBI and any auditors access to such records. 
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Unless otherwise directed by the NMBI, the Framework Member shall not make any press announcements or publicise this Framework Agreement in any way without the NMBI's prior written consent.
	ACCOUNT MANAGER 



[bookmark: _Hlk13827264]The Framework Member shall use all reasonable endeavours to ensure that the same person acts as the Account Manager throughout the Framework Agreement Term.  NMBI may call for a meeting at any given time with the Account Manager and the proposed Partner.   
IN WITNESS WHEREOF the parties hereto have affixed their respective seals the day and year first herein written.
PRESENT when the Seal of the 
NURSING AND MIDWIFERY BOARD OF IRELAND (IRELAND)
was affixed hereto:-					________________________________
	                                                            AUTHORISED OFFICER
					
							________________________________
					   		 AUTHORISED OFFICER
PRESENT when the Seal of 
FRAMEWORK MEMBER
was affixed hereto:-
							________________________________
                                        					AUTHORISED OFFICER			
							________________________________
								AUTHORISED OFFICER				


	

													
SCHEDULE 1 – CALL OFF CONTRACT TERMS AND CONDITIONS
	INTERPRETATION



1.1 The definitions and rules of interpretation in this clause apply to these terms and conditions (unless the context requires otherwise).
Board: the board of directors of the NMBI (including any delegation of the board duly appointed by it).
Business of the NMBI: the NMBI is the statutory body which sets the standards for the education, registration and professional conduct of nurses and midwives.  It advises on how nurses and midwives should provide care to patients, their families and society.
Call-Off Contract or Contract means the contract awarded in accordance with Clause 8, 9 or 10 of the Framework Agreement, and the terms and conditions set out herein. 
Capacity: including but not limited to as agent, solicitor, director, employee, owner, partner, shareholder.
Company Property: all documents, books, manuals, materials, records, correspondence, papers and information (on whatever media and wherever located) relating to the Business or affairs of the NMBI or its customers and business contacts, and any equipment, keys, hardware or software provided for the Solicitor's use by the NMBI during the Engagement, and any data or documents (including copies) produced, maintained or stored by the Solicitor on the NMBI or the Solicitor's computer systems or other electronic equipment during the Engagement.
Confidential Information: information in whatever form (including without limitation, in written, oral, visual or electronic form or on any magnetic or optical disk or memory and wherever located) relating to the business, customers, products, affairs and finances of the NMBI for the time being confidential to the NMBI and trade secrets including, without limitation, technical data and know-how relating to the Business of the NMBI or any of its suppliers, customers, agents, distributors, shareholders, management or business contacts and including (but not limited to) information that the Solicitor creates, develops, receives or obtains in connection with his Engagement, whether or not such information (if in anything other than oral form) is marked confidential.
Engagement: the Engagement of the Solicitor by the NMBI pursuant to the Framework Agreement and in accordance with these terms and conditions.
Framework Agreement: means the Framework Agreement dated [TBC].
Practising Certificate: means the certificate issued by the Registrar certifying that the Solicitor named therein is entitled to practise as a Solicitor during the practice year from the date of the certificate.
Insurance Policies: Professional Indemnity, Public Liability and Employer's Liability or other insurance cover which the NMBI requires the Solicitor to maintain.
Intellectual Property Rights: patents, rights to inventions, copyright and related rights, moral rights, trade marks, trade names and domain names, rights in get-up, rights in goodwill or to sue for passing off, rights in designs, rights in computer software, database rights, rights in confidential information (including know-how and trade secrets) and any other intellectual property rights, in each case whether registered or unregistered and including all applications (or rights to apply) for, and renewals or extensions of, such rights and all similar or equivalent rights or forms of protection which may now or in the future subsist in any part of the world.
Pre-Contractual Statement: any undertaking, promise, assurance, statement, representation, warranty or understanding (whether in writing or not) of any person relating to the Engagement other than as expressly set out in these terms and conditions or any documents referred to in it.
Services: the Services provided by the Solicitor as more particularly described in the Schedule 2.
Solicitor: Framework Member appointed to the Framework Agreement dated [to be inserted] by the NMBI each of whom may be requested to provide Services from time to time, pursuant to the Contract.
Termination Date: the date of termination or expiry of the Call-off Contract pursuant to these terms and conditions (whichever is earlier).
Works: all advices, records, reports, documents, papers, drawings, designs, transparencies, photos, graphics, logos, typographical arrangements, software, and all other materials in whatever form, including but not limited to hard copy and electronic form, prepared by the Solicitor in the provision of the Services.
1.2 The headings in these terms and conditions are inserted for convenience only and shall not affect its construction.
1.3 A reference to a particular law is a reference to it as it is in force for the time being taking account of any amendment, extension, or re-enactment and includes any subordinate legislation for the time being in force made under it.
1.4 Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.
1.5 Unless the context otherwise requires, words in the singular include the plural and in the plural include the singular.

	2. TERMS OF ENGAGEMENT



2.1 The NMBI shall engage the Solicitor and the Solicitor shall provide the Services on these terms and conditions and subject to the provisions of the Framework Agreement.
2.2 For the avoidance of doubt, the following documents (as applicable) are deemed to form part of this Contract:
(a) the Supplementary Request for Tender;
(b) the Supplementary Tender; and
(c) the Letter of Instruction.

2.3   In the event of any ambiguity or inconsistency in or between the abovementioned documents or Contract the more onerous provision shall prevail.

	3. DUTIES



3.1 The Solicitor shall supply the Services in accordance with the Call-off Contract.

3.2 [bookmark: co_anchor_a176830_1][bookmark: _Hlk31794428]The Solicitor shall meet any performance dates specified in the Call-off Contract.

3.3 In supplying the Services, the Solicitor shall:

(a) perform the Services with the highest level of care, skill and diligence in accordance with best practice in the Solicitor’s industry, profession or trade;
 
(b) co-operate with the NMBI in all matters relating to the Services, and comply with all instructions of the NMBI;

(c) use personnel who are suitably skilled and experienced to perform tasks assigned to them, and in sufficient number to ensure that it fulfils its obligations under this Call-off Contract;

(d) ensure that it obtains, and maintains all consents, licences and permissions (statutory, regulatory, contractual or otherwise) it may require and which are necessary to enable it to comply with its obligations in this Call-off Contract;

(e) comply with all applicable laws, statutes and regulations; and

(f) shall comply with all applicable obligations arising pursuant to the European Communities (Protection of Employees’ Rights on Transfer of Undertakings) Regulations 2003 (S.I. No. 131 of 2003) and Council Directive 2001/23/EC (together the “TUPE Regulations”) and failure to so comply shall constitute a serious breach of this terms and conditions.  The Solicitor shall indemnify, save harmless, and keep the NMBI indemnified from and against any claim arising or loss or costs incurred as a result of its failure or incapacity to fulfil its obligation under the said TUPE Regulations.

3.4 Unless it has been specifically authorised to do so by the NMBI in writing, the Solicitor shall not:

(a) have any authority to incur any expenditure in the name of or for the account of the NMBI; or

(b) hold out as having authority to bind the NMBI.

3.5 	Terms applicable to fees are noted in Appendix 2 Pricing Schedule and Clause C of Contract  		Management in the Invitation to Tender.

	4. FEES



4.1 The NMBI shall pay the Solicitor fees for the Services on submission of a valid invoice on a bimonthly basis.  Fees payable are subject to the provisions of Schedule 3 and Clause 8, 9 and 10 of the Framework Agreement.  The Solicitor shall submit a valid invoice on a bimonthly basis and an update on fees the month in between payment.  If the Solicitor decides not to submit an invoice it shall still be required to submit an update on fees.  Invoices and updates shall be fully detailed including the time recorded, by whom and a detail of the work completed.  Invoices shall also include the Purchase Order assigned to the work by NMBI.  Counsel fee shall be submitted on a separate invoice.

4.2 The NMBI shall be entitled to deduct from the fees and any other sums due to the Solicitor any sums that the Solicitor may owe to the NMBI at any time.

4.3 The Solicitor is not entitled to deduct any fees from any sums held by the Solicitor on behalf of the NMBI.

4.4 Payment in full or in part of the fees claimed under Clause 4 shall be without prejudice to any claims or rights of the NMBI against the Solicitor in respect of the provision of the Services.

5. The Solicitor shall provide its Tax Clearance Registration number and a copy of the Tax Clearance Certificate in accordance with the terms of the Tax Clearance Certification Scheme.

6. Invoices shall be submitted by the successful Framework Members on the basis of the agreed terms and conditions on a bi-monthly basis.  All official invoices must quote a valid NMBI purchase order number.  All invoices which do not quote the relevant order number(s) will be returned to the supplier.

7. All Framework Members will be required to comply with the duties of solicitors in relation to billing as set out in the Legal Services Regulation Act 2015 (Part 10), including a bill of costs containing a detailed breakdown/schedule of the costs incurred. All invoices are reviewed by the Director of Fitness to Practise/Head of Inquiries who will ensure that the below conditions in relation to invoicing are being met. 

8. Tendered hourly rates and fixed fees shall be provided in Euro and are inclusive of all ancillary costs, costs/expenses (including subsistence expenses) for the Framework Members’ proposed partners, senior associates and solicitors and any assistance that they may require office personnel in matters related to transactions, meetings, consultations and any other activity in relation to the Services but exclusive of VAT which will be at the applicable rate(s).

9. No expenses in respect of travel time and mileage will be payable. Invoices must reflect working hours and timesheets must be accurately maintained and produced promptly upon request by the NMBI. Hourly rates or fees shall not be billed for any travel time that may be required to undertake the Services to NMBI this includes but is not limited to attending hearing, meetings and taking witness statements.  It shall also not include any engagement with the NMBI in relation to cost estimates.

10. Costs outside of the hourly rates:
Courier costs for delivery of sensitive files/documents (to be agreed with the NMBI if the fee is above €50); and
Counsel fees - shall be agreed with the NMBI in advance of formal instruction. Section 150 Notice of Legal Costs shall be forwarded to the NMBI on receipt by the Framework Member. Counsel is not required for what the NMBI deem to be simple or low complexity cases. Any appointment of Counsel shall be agreed upon by the NMBI in advance on the Framework Member engaging Counsel.
Applications to the High Court for confirmation of sanction following a fitness to practise inquiry shall be on behalf of the CEO and without counsel unless agreed in advance with the NMBI for which an additional counsel cost will be agreed. 
The NMBI may at any time opt to cancel the appointment of a Framework Member and manage the case in house or appoint a different Framework Member to take over the case.
If Counsel is not being utilised, the Framework Member shall not be permitted to bill the Contracting Authority for more than one solicitor attending the hearing.
Any offsite visits proposed by the Framework Member shall be agreed upon the Contracting Authority in advance. If they are not agreed upon, the NMBI is under no obligation to pay for such a visit.
There shall be no charge for emails or correspondence related to billing.
Applications to the High Court for interim suspension applications under Section 58 of the Nurses and Midwives Act 2011 shall be on behalf of the CEO. There is no obligation for this work to be provided.
11. The case plan at a minimum should include: 

(i) Case Management – the solicitor responsible for the day-to-day running of the file.
(ii) Time frame for scheduling (dates for Inquiry).
(iii) Background of complaint, including a chronology of events.
(iv) Legal representative on behalf of Registrant.
(v) Expert witness – whether an expert is to be briefed or not.
(vi) Witnesses to be called.
(vii) Documentation (Production summonses).
(viii) Strategic advice.
(ix) Proposed Counsel to be briefed.
(x) Estimated cost of the Inquiry, using the template in Schedule 7 below. 


12. If the NMBI is of the view that the Case Plan is lacking in detail, it reserves the right to go back to the Framework Member and request further detail to be included at no additional cost.

13. Case Plans shall be categorised into straightforward cases and complex cases. This is intended to 	reflect the anticipated level of work required and will be determined by the NMBI at the 	commencement of the engagement. Currently there are approximately 75% straightforward cases 	and 25% complex cases at inquiry stage. 

14. Straightforward Cases generally characterised by one or more of the following features:
(i) Up to 5 witnesses;
(ii) Up to 200 pages of documentation;
(iii) A limited factual background and chronology;
(iv) Few or no disputed issues; and
(v) Minimal stakeholder or third party engagement.
(vi) Generally, 1-2 days of hearing but this shall not be the main consideration.
(vii) As set out in Schedule 4 of this Agreement, a period of 3 weeks is provided for completion of case plan for straightforward case. 

15. Complex Cases generally characterised by one or more of the following features:

(i) More than 5 witnesses;
(ii) More than 200 pages of documentation;
(iii) Multiple or complex factual issues;
(iv) Significant legal, regulatory, clinical or technical considerations; and/or
(v) Extensive stakeholder engagement or procedural history.
(vi) Matters involving heightened public interest, reputational sensitivity or allegations spanning an extended period.
(vii) Generally, 3+ days of hearing but this shall not be the main consideration. 
(viii) As set out in Schedule 4 of the Framework Agreement, a period of 5 weeks is provided for completion of case plan for complex cases.

16. The above criteria are provided as indicative guidance only. The NMBI reserves the right, acting 	reasonably, to determine the appropriate complexity classification having regard to the particular circumstances of each case.

17. Where a Framework Member considers that the classification assigned does not accurately reflect 	the complexity of the case, the Framework Member may submit a written request for review, setting 	out the reasons for its position.
18. The NMBI will consider the submission and make a final determination, acting reasonably and having 	regard to the circumstances of the case.
19. The NMBI’s determination shall be final for the purposes of applying the relevant fixed fee. However, the Framework Member may request that a matter be recategorised from 	straightforward to complex should the matter develop during investigations into being more complex. The NMBI has the final decision in this regard. 

	20. OTHER ACTIVITIES



20.1 Nothing in these terms and conditions shall prevent the Solicitor from being engaged, concerned or having any financial interest in any Capacity in any other business, trade, profession or occupation during the Engagement provided that:
(a) such activity does not cause a breach of any of the Solicitor's obligations under these terms and conditions; and
(b) the Solicitor shall give priority to the provision of the Services to the NMBI over any other business activities undertaken by the Solicitor during the course of the Engagement.

	21. CONFLICTS OF INTEREST



21.1 The Solicitor confirms that all actual and potential conflict of interests (whether non-legal or commercial or other interests) will be disclosed in full prior to the Engagement and it will comply in all respects with the NMBI’s requirements on confidentiality and conflicts of interest.
21.2 The Solicitor shall disclose to the NMBI within forty-eight (48) hours of it coming to its attention, any conflict of interest or potential conflict of interest which it, or any of its affiliates, or any partner, officer, director or employee of the Solicitor may have in performing any Services.
21.3 The Solicitor agrees to indemnify the NMBI for any additional costs and any other losses, damage, expenses (including legal expenses) reasonably incurred by the NMBI to include any third-party claim and/or if the NMBI terminates the Engagement due to an actual or potential conflict of interest on the part of the Solicitor which was not, but should have been, declared to the NMBI.

	22. CONFIDENTIAL INFORMATION



22.1 The Solicitor acknowledges that in the course of the Engagement it will have access to Confidential Information.  The Solicitor has therefore agreed to accept the restrictions in this Clause 
22.2 The Solicitor shall not (except in the proper course of his duties) either during the Engagement or at any time after the Termination Date, use or disclose to any third party (and shall use his best endeavours to prevent the publication or disclosure of) any Confidential Information.  This restriction does not apply to:
(a) any use or disclosure authorised by the NMBI or required by law; or

(b) any information which is already in, or comes into, the public domain otherwise than through the Solicitor's unauthorised disclosure.
22.3 At any stage during the Engagement, the Solicitor, on request from the NMBI, will promptly return all and any Company Property in his possession to the NMBI.

	23. FREEDOM OF INFORMATION



23.1 Subject to the provisions of the Freedom of Information Act 2014, both parties agree to treat as confidential all information obtained from the other pursuant to the Engagement and shall not disclose the whole or any part of the information to a third party without the prior written permission of the other party.  The terms of this clause shall not apply to the following information:

(a) Information which was in the public domain at the time of disclosure;

(b) Information which, though originally confidential information, subsequently falls into the public domain through no fault of either party receiving the confidential information, as of the date of it’s so falling;
(c) Information independently conceived, perfected or developed by employees or agents of either party or is now or is hereafter in either party’s or any such employees’ or agents’  lawful possession as shown by their written records where such party, employee or agent can show it had no access to confidential information received under this Engagement; and
(d) Information disclosed pursuant to a duty to disclose imposed by law or the requirements of a regulatory body but only to the extent so required; or information disclosed with the other party’s prior written approval.

23.2 The foregoing obligations as to confidentiality shall remain in full force and effect notwithstanding any termination of the Engagement for whatever reason.

	24. INTELLECTUAL PROPERTY



24.1 The Solicitor hereby assigns to the NMBI all existing and future Intellectual Property Rights in the Works and all materials embodying these rights to the fullest extent permitted by law.  Insofar as they do not vest automatically by operation of law or under the Engagement, the Solicitor holds legal title in these rights and inventions on trust for the NMBI.

24.2 If the Solicitor is so required it ensures that the information is only held for as long as necessary, not distributed to others unless expressly required by the Contract and not used for any purpose other than that expressly required by the Contract.

	25. TERMINATION




25.1 Notwithstanding the provisions of Clause 10.2, the NMBI may terminate the Engagement for a reason not stated in the documentation by notifying the Solicitor(s) with immediate effect with no liability to make any further payment to the Solicitor (other than in respect of amounts accrued before the Termination Date).  Reasons for termination may include the following:

(a) commits any gross misconduct affecting the Business of the NMBI; or

(b) commits any serious or repeated breach or non-observance of any of the provisions of the terms and conditions or refuses or neglects to comply with any reasonable and lawful directions of the NMBI; or
(c) is convicted of any criminal offence (other than an offence under any road traffic legislation for which a fine or non-custodial penalty is imposed); or
(d) is in the reasonable opinion of the Board negligent or incompetent in the performance of the Services; or
(e) is declared bankrupt or makes any arrangement with or for the benefit of his creditors; or

(f)      commits any fraud or dishonesty or acts in any manner which in the opinion of the NMBI or Board brings or is likely to bring the Solicitor or the NMBI into disrepute or is materially adverse to the interests of the NMBI; or
(g) failure to hold a practising certificate.

25.2 The rights of the NMBI under Clause 10.1 are without prejudice to any other rights that it might have at law to terminate the Engagement or to accept any breach of these terms and conditions on the part of the Solicitor as having brought the Engagement to an end.  Any delay by the NMBI in exercising its rights to terminate shall not constitute a waiver of these rights.

25.3 On the Termination Date the Solicitor shall:

(a) upon request immediately deliver to the NMBI all Company Property in his possession or under his control;
(b) delete any information relating to the Business of the NMBI stored on any magnetic or optical disk, memory or cloud and all matter derived from such sources which is in its possession or under its control outside the premises of the NMBI; and
(c) provide a signed statement on the Solicitor’s letter head that it has complied fully with his obligations under this Clause.
25.4 This Agreement may be terminated by the Solicitor(s), without liability for compensation or damages, by serving two months written notice to the NMBI.
(a)	if NMBI commits any serious breach or a series of breaches of any provision of this Agreement and fails to remedy such breach(es) (if the breach(es) are capable of remedy) within 30 days after receipt of a request in writing from the Solicitor(s); or
if NMBI becomes insolvent, becomes bankrupt, enters into examinership, is wound up, commences winding up, has a receiving order made against it, makes any arrangement with its creditors generally or takes or suffers any similar action as a result of debt, or an event having an equivalent effect.

	26. STATUS



26.1 The relationship of the Solicitor to the NMBI will be that of independent contractor and nothing in these terms and conditions shall render it an employee, worker, agent or partner of the NMBI and the Solicitor shall not hold himself out as such.
26.2 These terms and conditions constitute a contract for the provision of Services and not a contract of employment and accordingly the Solicitor shall be fully responsible for and shall indemnify the NMBI for and in respect of:
(a) any income tax, national insurance and social security contributions and any other liability, deduction, contribution, assessment or claim arising from or made in connection with the performance of the Services, where the recovery is not prohibited by law.  The Solicitor shall further indemnify the NMBI against all reasonable costs, expenses and any penalty, fine or interest incurred or payable by the NMBI in connection with or in consequence of any such liability, deduction, contribution, assessment or claim; and
(b) any liability arising from any employment-related claim or any claim based on worker status (including reasonable costs and expenses) brought by the Solicitor against the NMBI arising out of or in connection with the provision of the Services.
26.3 NMBI may at its discretion satisfy such indemnity (in whole or in part) by way of deduction from any payments due to the Solicitor.



	27. NOTICES



27.1 Any notice given under these terms and conditions shall be in writing and signed by or on behalf of the party giving it and shall be served by delivering it personally, or sending it by pre-paid recorded delivery or registered post to the relevant party at (in the case of the NMBI) its principle office for the time being and (in the case of the Solicitor) its last known address, or by sending it by email to the email address notified by the relevant party to the other party.  Any such notice shall be deemed to have been received:
(a) if delivered personally, at the time of delivery; or

(b) in the case of pre-paid recorded delivery or registered post, 48 hours from the date of posting.
27.2 In proving such service it shall be sufficient to prove that the envelope containing the notice was addressed to the address of the relevant party and delivered either to that address or into the custody of the postal authorities as a pre-paid recorded delivery or registered post.

	28. VARIATION



28.1 No variation of these terms and conditions or of any of the documents referred to in it shall be valid unless it is in writing and signed by or on behalf of each of the parties.

	29. GOVERNING LAW AND JURISDICTION



29.1 This Agreement shall in all aspects be governed by and construed in accordance with the laws of Ireland and the Parties hereby agree that the courts of Ireland have exclusive jurisdiction to hear and determine any disputes arising out of or in connection with this Agreement.


29.2 This Agreement shall be executed in duplicate and each copy of the Agreement shall be signed by all the Parties hereto. Each of the Parties to this Agreement confirms that this Agreement is executed by their duly authorised officers.  
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SCHEDULE 4 
Key Performance Indicators

	Indicator 1
	PROMPT COMMUNICATIONS 

	Desired Outcome
	Prompt responses for all the NMBI queries and clarifications


	Indicator
	Three days to respond to the NMBI


	Monitored by 
	The NMBI


	Target 
	Within three working days


	Cause for Warning 
	Four responses greater than five working days
One response greater than ten working days 


	Note 
	Expected responses within 24 hours / same day 



	Indicator 2
	DELIVERING CASE PLAN ON TIME

	Desired Outcome
	The desired outcome is a timely provision of a case management plan and details of all fees to be incurred at inquiry.

	Indicator
	That case plans are provided to the NMBI:
i. For straightforward cases: within 3 weeks of inquiry referral
ii. For complex cases: within 5 weeks of inquiry referral
 


	Monitored by 
	NMBI


	Target 
	Case plans to be received:

i. For straightforward cases: within 3 weeks of inquiry referral
ii. For complex cases: within 5 weeks of inquiry referral



	Cause for Warning 
	Two cases where case plans are outstanding for longer than above targets


	
	The NMBI reserves the right to decide whether the delay to complete a case plan within the agreed timeframe is the fault of the Framework Member.  If the NMBI does not deem the delay to be the fault of the Framework Member, it will not issue a warning.





	Indicator 3
	TIMELY OPENING OF INQUIRY

	Desired Outcome
	Timely opening of a complaint at inquiry within 18 months of the matter being referred


	Indicator
	Failure to complete a case within the agreed timeframe


	Monitored by 
	NMBI


	Target 
	Completion of each case within the agreed timeframe


	Cause for Warning 
	Failure to open a complaint at inquiry within 30 days of expiry of the agreed timeframe


	Note
	The NMBI reserves the right to decide whether the delay to complete a case within the agreed timeframe is the fault of the Framework Member.  If the NMBI does not deem the delay to be the fault of the Framework Member, it will not issue a warning.





	Indicator 4
	TIMELY CLOSING OF INQUIRY

	Desired Outcome
	Timely closing of an inquiry within 6 months of the commencement of that inquiry. 


	Indicator
	Failure to close an inquiry within 6 months of commencement. 


	Monitored by 
	NMBI


	Target 
	Closing of inquiry within the agreed timeframe


	Cause for Warning 
	Failure to close an inquiry within 30 days of expiry of the agreed timeframe


	Note
	The NMBI reserves the right to decide whether the delay to closing the inquiry within the agreed timeframe is the fault of the Framework Member.  If the NMBI does not deem the delay to be the fault of the Framework Member, it will not issue a warning.





	Indicator 5
	DELIVERING INQUIRY ON BUDGET

	Desired Outcome
	Inquiry concluded on budget


	Indicator
	That the total billed cost is the same as what was indicated at case planning stage (in the case management plan)


	Monitored by 
	The NMBI


	Target 
	Total case costs increases are limited to 5% of original submitted price


	Cause for Warning 
	Two cases with increases greater than 5%


	Note
	The NMBI reserves the right to decide whether excessive or unforeseen increase in costs lie with the Framework Member. If the NMBI does not deem increase in cost to be the fault of the Framework Member, it will not issue a warning







	Indicator 6
	CONFIRMING SANCTIONS PROMPTLY

	Desired Outcome
	That sanctions which are imposed by the Board are confirmed by the President of the High Court within three months of Board meeting.

	Indicator
	Sanctions are confirmed within three months of Board meeting.


	Monitored by 
	NMBI


	Target 
	All sanctions requiring High Court confirmation are confirmed within three months

	Cause for Warning 
	One sanction that is not confirmed within three months

	Note
	The NMBI reserves the right to decide whether the delay to confirm the sanction within the agreed timeframe is the fault of the Framework Member.  If the NMBI does not deem the delay to be the fault of the Framework Member, it will not issue a warning




SCHEDULE 5 – ACCOUNT MANAGERS


	
	ACCOUNT MANAGERS 

	NMBI
	Name:
Position:
Email:
Phone Number:


	Framework Member 
	Account Manager -
Name:
Position:
Email:
Phone Number:

	Framework Member
	Deputy Account Manager - 
Name:
Position:
Email:
   Phone Number:


















SCHEDULE 6 – DATA PROTECTION

Note to Tenderers: The NMBI Data Protection Agreement and Due Diligence Questionnaire to be completed prior to execution of Framework Agreement will be included prior to signing.



SCHEDULE 7 – CASE PLAN COST ESTIMATE TEMPLATE


	TASK 
	ESTIMATED HOURS 

	Case plan, including: 
review instructions and PPC documentation;  
preparation and drafting case plan. 
	Fixed fee 

	Correspondence with NMBI 
	 

	Correspondence with the registrant/ reps 
	 

	Correspondence with third parties  
	 

	Documentary evidence collection, including:  
drafting and issuing of production summonses; 
preparation and attendance at callover. 
	 

	Witness evidence, including: 
correspondence with witnesses;  
preparing interview plans;  
conducting interviews; drafting statements; 
liaising with and updating witness through the process. 
	 

	Expert evidence, including:  
correspondence with experts: 
preparing letter of instruction and papers;  
review and advise on expert report;  
obtain supplemental expert reports (if required). 
	 
 

	Engage counsel, including:  
briefing counsel; 
correspondence with counsel; 
conference with counsel (if required). 
	 

	Draft Notice of Inquiry 
	 

	Inquiry preparation, including:  
preparation of the Core Book; 
arrangements and logistics for inquiry attendance. 
	 

	Inquiry attendance (estimate full day attendance for purposes of this document)
	

	Confirmation Application 
	Fixed fee  

	TOTAL HOURS  
	  

	 
	 







