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SOFTWARE AS A SERVICE AGREEMENT dated the [DATE] day of [month] [YEAR] (“the Commencement Date”)
BETWEEN 
(1)	COIMISIÚN NA MEÁN, a body corporate established under the Online Safety and Media Regulation Act 2022 located at 1 Shelbourne Buildings, Shelbourne Road, Dublin 4, D04 NP20, (the “Client”, which expression shall include its successors and assigns) 
AND
(2)	[INSERT NAME OF SERVICE PROVIDER], a [limited liability company] (with its offices at [INSERT ADDRESS]) (the “Contractor”, which expression shall include its successors and assigns). 
(Individually called a “Party” and collectively called the “Parties”).
WHEREAS
(A) the Client requires the performance of certain Services, as hereinafter defined and wishes to engage the Contractor to perform the Services.

(B) The Contractor has agreed to perform the Services on the terms and conditions contained in this Agreement.
NOW IT IS HEREBY AGREED
[bookmark: _Toc381092260][bookmark: _Toc238480440]INTERPRETATION AND DEFINITIONS
1.1. In this Agreement, unless the context otherwise suggests:
“Agreement” means the provisions of this services contract (including the Schedules) as may from time to time be varied in accordance with Clauses 9 and 29;
“Background Intellectual Property” means any and all Intellectual Property that is owned by or licensed to either Party and which are or have been developed independently of this Agreement and the Services (whether prior to or after the Commencement Date). Platform Intellectual Property forms part of the Background Intellectual Property of the Contractor;
”Business Day” means a day other than a Saturday, Sunday, or other day on which commercial banks in Ireland are authorised or required by law to be closed for business;
[bookmark: _Hlk170380720]"Change Control Procedure" means the procedure that shall be followed in accordance with Schedule 5 and Clause 27 hereto:
(a)	where the Client requests additional services; or
(b)	either Party requests an adjustment to the Fees;
“Change of Control” means a change in the possession, whether directly or indirectly, of the power to direct or cause the direction of the Contractor’s management or policies, whether through ownership of shares, by contract, or by any other means;
“Contractor Standard Terms” means any standard terms of service, end user licence agreement, acceptable use policy, data processing agreement, or similar standard terms published or provided by the Contractor that have been agreed between the Parties to apply to the Services, as may be amended by the Contractor from time to time, subject to Clause 1.6;
"Client Data” means any and all information, data, materials, works, expressions, or other content, including any that are (a) uploaded, submitted, posted, transferred, transmitted, or otherwise provided or made available by or on behalf of the Client by or through the Services, or (b) collected, downloaded, or otherwise received by the Contractor in providing the Services for the Client pursuant to this Agreement. All output, copies, reproductions, improvements, modifications, adaptations, translations, and other derivative works of, based on, derived from, or otherwise using any Client Data are themselves also Client Data. For the avoidance of doubt, the Client Data includes Personal Data (as defined in Clause 12.1);
“Confidential Information” means: (a) this Agreement; (b) Client Data; and (c) any information disclosed by or on behalf of one Party to the other Party in connection with this Agreement, whether before or after the Commencement Date, that is identified as confidential or that a reasonable person would understand to be confidential given the nature of the information or the circumstances of disclosure, including business plans, financial information, pricing, technical data, Intellectual Property, know-how, and operational processes;
“Conflict of Interest” means any conflict of interest or bias or any other factor, whether arising through personal interest, current or prospective contractual obligations or any other activity or association that the Contractor or any of the Contractor’s Personnel has which would compromise the independence or impartiality of the Contractor in its performance of the Services for the Client pursuant to this Agreement, or which could create the perception that such independence or impartiality might be so compromised;
“Contractor’s Personnel’’ means the personnel engaged by the Contractor to provide the Services and includes for the avoidance of doubt any employees, representatives and/or agents of the Contractor or its sub-contractors of any tier in any way involved in the performance of the Contractor’s obligations under this Agreement and/or the Services;
“Euro” means the lawful currency of Ireland;
“Fees” means the Fees described in Schedule 2 and payable in accordance with Clause 4 and Schedule 2;  
"Good Industry Practice" means that degree of skill, care, prudence, efficiency, foresight and timeliness as would be expected from a leading service provider within the relevant industry or business sector;
"Group of Companies" has the meaning given to it in Section 8 of the Companies Act 2014;
”Harmful Code” means any: (a) virus, trojan horse, worm, backdoor, or other software or hardware devices the effect of which is to permit unauthorised access to, or to disable, erase, or otherwise harm, any computer, systems, or software; or (b) time bomb, drop dead device, or other software or hardware device designed to disable a computer program automatically with the passage of time or under the positive control of any person, or otherwise deprive the Client of their lawful right to use the Services;
“Intellectual Property” means all intellectual property rights of any kind, including: (a) patents, copyrights (including in software and source code), database rights, design rights, and trade marks, whether registered or unregistered; (b) applications for any of the foregoing; (c) trade secrets, know-how, and confidential information; and (d) domain names, in each case wheresoever existing in the world;
“Liabilities” includes all costs, claims, demands, damages, expenses, actions, compensation, charges, settlements, proceedings, penalties, losses, fines, awards and liabilities (including legal and professional fees and costs, together with VAT) whatsoever;
“Parties’’ means with respect to this Agreement the Client and the Contractor, and each of them are referred to as a "Party";
“Platform Intellectual Property” means all Intellectual Property in the Contractor’s cloud-based software, including its underlying source code, object code, architecture, databases, algorithms, application programming interfaces, user interface designs, and any updates, upgrades, enhancements or new versions thereof;
“Procurement Directive” means Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public procurement;
"Procurement Documents" means the RFT and Specifications together with all appendices and schedules therein;
"Replacement Contractor" means any third party which is engaged by the Client to provide the Services following the expiration or termination of this Agreement;
"RFT" means the Request for Tenders issued on [INSERT DATE] in respect of the Services and any clarifications issued by the Client in respect of the RFT;
"Service Level Agreement" means the Contractor's standard service level agreement as incorporated into Schedule 3 of this Agreement;
“Services” means the System and associated services to be provided by the Contractor to the Client as described in Schedule 1;
"Specifications" shall mean the functional, technical, security, contract management, environmental and sustainability specifications and any other specifications (including performance criteria) of the System as set out in the RFT and the Tender;
"Subcontractor" means a third party to which there has been assigned, delegated or subcontracted any part of this Agreement in accordance with Clause 17 hereof;
“System” means the cloud-based software-as-a-service platform as described in Schedule 1;
“Tax Clearance Certificate” means a tax clearance certificate issued by the Irish Revenue Commissioners;
“Tender” means the application submitted to the Client by the Contractor in response to the RFT and any relevant certifications and declarations (but which excludes in all cases any qualifications contained in the Tender which were prohibited by the terms of the Procurement Documents);
“Term” means the Initial Term together with any Extension Period(s) exercised by the Client pursuant to Clause 3.2; 
"TUPE Regulations" means the European Communities (Protection of Employees on Transfer of Undertakings) Regulations 2003 (as amended).
1.2. In this Agreement (except where the context otherwise requires or unless otherwise specified):
1.2.1. any reference to a Clause, Schedule, sub-clause or paragraph is to the Clause, Schedule, sub-clause or paragraph of or to this Agreement and any reference to a sub-clause or paragraph is to the relevant sub-clause or paragraph of the Clause or Schedule in which it appears;
1.2.2. the index and clause headings are included for convenience only and shall not affect the interpretation of this Agreement;
1.2.3. the use of the singular includes the plural and vice versa;
1.2.4. the use of any gender includes the other genders;
1.2.5. a reference to any statute or statutory provision is a reference to it as it is in force for the time being, taking account of any amendment, extension or re-enactment and includes any regulation, order, instrument or subordinate legislation for the time being in force made under the relevant statute or statutory provision; 
1.2.6. references to persons in this Agreement include bodies corporate, unincorporated associations or partnerships and any reference to a person includes a reference to that person’s legal personal representatives, successors and lawful assigns;
1.2.7. where the words “include(s)”, “including” or “in particular” are used in this Agreement, they are deemed to have the words “without limitation” following them and where the context permits, the words “other” and “otherwise” are illustrative and shall not limit the sense of the words preceding them; and
1.2.8. any obligation in this Agreement on a person not to do something includes an obligation not to agree, allow, permit or acquiesce in that thing being done.
1.3. This Agreement will not be interpreted contra proferentum.
1.4. The Schedules to this Agreement form part of this Agreement and shall have effect as if set out in full in the body of this Agreement and any reference to this Agreement includes the Schedules to this Agreement. 
1.5. [bookmark: _Toc381092261]The Procurement Documents form part of this Agreement and shall have effect as if set out in full in the body of this Agreement and any reference to this Agreement includes the Procurement Documents. 
1.6. In the event of any conflict or ambiguity between the terms of this Agreement, the Schedules, the Procurement Documents, or any Contractor Standard Terms, the following order of precedence shall apply (in descending order): (a) this Agreement; (b) the Schedules; (c) the Procurement Documents; (d) any Contractor Standard Terms. 
1.7. Where the Contractor Standard Terms have been agreed between the Parties to apply to the Services, such Contractor Standard Terms are incorporated by reference to the extent they do not directly conflict with the terms of this Agreement but shall rank lowest in the order of precedence set out above. Any Contractor Standard Terms which are referenced or otherwise accessed by means of hyperlink, URL etc. shall only form part of this Agreement where they have been downloaded and appended at Schedule 6, as at the date of this Agreement.
[bookmark: _Toc238480441]ENGAGEMENT OF THE SERVICE PROVIDER
1.8. Subject to Clause 2.2, the Client agrees to engage the Contractor to perform the Services and the Contractor agrees to perform the Services on the terms and conditions contained in this Agreement. 
1.9. [bookmark: _Ref381090043]The following shall be conditions precedent to this Agreement coming into force:
1.9.1. the Contractor (and any third party engaged by the Contractor to assist in the provision of the Services) providing the Client with a declaration to the effect that neither it nor the Contractor’s Personnel has a Conflict of Interest; 
1.9.2. the Contractor providing the Client with documentary proof that it possesses a Tax Clearance Certificate and the insurance cover required under Clause 11. However, the supply to the Client of a Tax Clearance Certificate or any draft or final insurance policy or insurance certificate shall not imply acceptance by the Client that the terms of the Tax Clearance Certificate are satisfactory or that the extent of the insurance cover is sufficient, or that its terms are satisfactory, nor does it serve to otherwise limit or relieve the Contractor of its liabilities and obligations under this Agreement, unless as otherwise expressly provided for under this Agreement; and
1.9.3. if the Contractor is not resident in Ireland or its business is registered outside of Ireland, the Contractor providing the Client with a statement from the Revenue Commissioners (in lieu of a Tax Clearance Certificate) confirming suitability on tax grounds to be awarded this Agreement. 
1.10. Without prejudice to Clause 2.4, the Contractor shall exercise (and shall procure that its agents, sub-contractors, the Contractor’s Personnel and all other third parties engaged by the Contractor to assist in the provision of the Services shall exercise) in the performance of the Services that standard of skill, care and diligence reasonably to be expected of a properly qualified service provider experienced in providing services comparable in type, scope, complexity and purpose to the Services. This includes that the Contractor (and any agent, sub-contractor, employee, or third party engaged by the Contractor) shall perform the Services in accordance with Good Industry Practice and shall comply with all applicable laws, including environmental, social and labour laws, and with the international conventions listed in Annex X of the Procurement Directive 2014/24/EU as transposed in Ireland by Regulation 57 of the European Communities (Award of Public Authorities’ Contracts) Regulations 2016. 
1.11. The Contractor represents and warrants to the Client that it and the Contractor’s Personnel have the experience, qualifications and necessary ability to undertake the Services, and the Contractor further warrants that none of the personnel involved in providing the Services (including the personnel of any Subcontractor) has been convicted of any offence in the State (save for conviction for an offence which is regarded as a spent conviction pursuant to the Criminal Justice (Spent Convictions and Certain Disclosures) Act 2016) or has been convicted elsewhere of any offence which, if committed in the State, would constitute an offence. This is without prejudice to the application of Regulation 57 of the European Union (Award of Public Authority Contracts) Regulations 2016.
1.12. [bookmark: _Ref381090809]The Contractor represents and warrants to the Client that the System:
2.5.1 	will perform materially in accordance with its published specifications and documentation and shall comply with the Specifications set out in the Procurement Documents;
2.5.2 	will be provided using reasonable skill and care in accordance with Good Industry Practice;
2.5.3 	will comply with all security and confidentiality requirements specified in this Agreement and the Procurement Documents;
2.5.4 	will be designed to be secure and adequately protected from unauthorised access (subject to the Client’s users maintaining secure credentials) and shall, to the Contractor’s knowledge, be free from Harmful Code at the time of delivery or deployment;

2.5.5 	will not corrupt the Client Data, save where such corruption arises from the Client’s use of the System other than in accordance with the Contractor’s documentation or this Agreement; and
2.5.6 	will be available in accordance with the service levels specified in the Service Level Agreement.
1.13. The Contractor further represents and warrants to the Client that:
1.13.1. it has all necessary power and authority to execute, deliver and perform its obligations under this Agreement;
1.13.2. the execution, delivery and performance by it of this Agreement has been authorised by all necessary action on its part; 
1.13.3. each of the obligations of the Contractor under this Agreement constitute legally binding obligations on the Contractor;
1.13.4. there are no actions, suits or proceedings or regulatory investigations pending or, to its knowledge, threatened against or affecting the Contractor before any court or administrative body or arbitration tribunal that might affect the ability of the Contractor to perform its obligations under this Agreement;
1.13.5. the status of the Contractor, as declared in the “Declaration as to Personal circumstances of Tenderer” dated [INSERT DATE] , which confirms that none of the excluding circumstances listed in Article 57 of the Procurement Directive apply to the Contractor, remains unchanged; 
1.13.6. the Contractor shall take all reasonable steps not to introduce any Harmful Code into the Client's network and information systems via the Services or otherwise; and
1.13.7. the Services and materials provided by the Contractor under this Agreement will not infringe, misappropriate, or otherwise violate any Intellectual Property Right or other right of any third party.
1.14. Nothing in this Agreement shall preclude the Client from purchasing Services from a third party at any time during the currency of the Agreement.
[bookmark: _Ref381090120][bookmark: _Toc381092262][bookmark: _Toc238480442]COMMENCEMENT AND TERMINATION
1.15. [bookmark: _Hlk170142667]The Agreement shall commence on the Commencement Date and shall continue for an initial period of [INSERT] months (the “Initial Term”), unless terminated earlier in accordance with the terms of this Agreement.
1.16. The Client reserves the right to extend the Initial Term for a period or periods of up to [INSERT]  months on each occasion (each an "Extension Period"), subject to a maximum of [INSERT] such extensions, on the same terms and conditions as this Agreement. The Client shall exercise its right to extend the Initial Term by giving the Contractor not less than three (3) months’ prior written notice before the expiry of the Initial Term or the then-current Extension Period (as applicable). 
1.17. If either Party:
(i) abandons this Agreement or commits a material breach of any of its obligations under this Agreement which is incapable of remedy or which, if capable of remedy, is not remedied within fifteen (15) days of receiving notice from the Client to remedy such breach; or 
(ii) enters into voluntary or compulsory liquidation (except for the purpose of solvent reconstruction or amalgamation), has a receiver appointed over all or any part of its assets, has an examiner appointed under the Companies Act 2014, is unable to pay its debts within the meaning of Section 509 of the Companies Act 2014, or has a petition presented or an order made for its winding up;
Or in the case of the Contractor:
(i) its employees, servants or agents or any of them commit any act of grave misconduct or gross default, crime, fraud, dishonesty, or any conduct tending to bring either the Contractor or the Client into actual material disrepute or affecting the business of the Client; 
(ii) [undergoes a Change of Control to which the Client does not give its prior written consent (such consent not to be unreasonably withheld or delayed)  unless that Change of Control does not materially affect the Contractor’s ability to carry out the Agreement;] or
(iii) if in the reasonable opinion of the Client, it appears that the Contractor’s Personnel or the Contractor has a Conflict of Interest; 
the other Party may, without prejudice to any other right or remedy, terminate this Agreement by giving the defaulting Party fourteen (14) days written notice thereof.
In addition, and without prejudice to the above, where the Client becomes aware that any of the exclusion grounds set out in Article 57 of the Procurement Directive apply to any sub-contractor engaged by the Contractor, the Client reserves the right to require the Contractor to immediately replace the sub-contractor and the Contractor shall comply with such requirement. The Contractor shall include, in every sub-contract relating to performance of the Services into which it enters, (i) a right for the Contractor to terminate the sub-contract where any of the exclusion grounds set out in Article 57 of the Procurement Directive apply to the sub-contractor; and (ii) a requirement that the sub-contractor, in turn, shall include a provision having the same effect in every sub-contract relating to performance of the Services into which the sub-contractor enters. 
1.18. The Client may terminate this Agreement without cause, in whole or in part, by serving three (3) months prior written notice.
1.19. [bookmark: _Ref381090138]If:
(i) conditions arise because of a change in Government policy, or the passing of any law, or the issuing of any guidance or circular by a Government department, which in the opinion of the Client, makes it advisable or necessary to dispense with the Services under this Agreement; or
(ii) the Client considers it necessary or prudent to terminate this Agreement (in whole or in part) to comply with public procurement law or to settle or resolve any related complaint or proceedings,
the Client may terminate this Agreement upon five (5) days written notice to the Contractor. Such a termination shall be effected in the manner specified in the said notice and shall be without prejudice to any claims which either Party may have against the other under this Agreement. In the event of such termination by the Client, the Client shall pay to the Contractor such Fees as are properly owing to the Contractor for Services performed up to the date of such termination. 
1.20. If this Agreement is terminated for any reason the Contractor shall only be entitled to payment directly attributable to the proportion of the Services properly completed in accordance with this Agreement, prior to such termination of this Agreement. Any prepaid Fees for the Services to be completed after such termination shall forthwith, upon termination, be refunded to the Client. If this Agreement is terminated by the Client in accordance with Clause 3.4, the Contractor shall be entitled to reimbursement for reasonably committed, properly vouched costs associated with the demobilisation of the Services under this Agreement.
1.21. Termination of this Agreement shall be without prejudice to the rights and remedies of either Party in relation to any negligence, omission or default of the other Party prior to termination. The termination or expiry of this Agreement (in whole or in part) shall not affect either Party’s rights, remedies, liabilities or obligations accrued prior to the date of termination or expiration or any rights, remedies, liabilities or obligations of either Party which are stated or by implication are intended to survive or commence after the expiration or termination of this Agreement.
1.22. The Client’s rights to terminate this Agreement as provided for in this Clause 3 are in addition to any other rights of termination provided for in this Agreement.
1.23. For the purposes of this Clause 3 "material breach" means a breach of this Agreement that has, or would reasonably be expected to have, a material adverse effect on the Client's rights, obligations, business operations, data, systems, or use of the Services.
1.24. Post Termination Obligations:
1.24.1. On the expiry or termination of this Agreement for any reason, the Contractor shall provide the Client with a complete export of all Client Data in an open, machine-readable format (including CSV, Excel or such other format as may be reasonably requested by the Client) within thirty (30) days of the effective date of expiry or termination, at no additional cost to the Client.
1.24.2. The Contractor shall provide such reasonable assistance as the Client may require to effect the migration of Client Data to the Client or a Replacement Contractor. 
1.24.3. Following confirmation by the Client that all Client Data has been successfully exported and received, the Contractor shall securely delete all Client Data (including Personal Data and backups) from the System and all environments, in compliance with Data Protection Legislation, and shall provide the Client with written certification that such deletion has been completed. The Contractor shall retain no copies of Client Data unless retention is required by applicable law, in which case the Contractor shall notify the Client in writing of the legal basis for such retention.
1.25. [bookmark: 16.6.2._the_employment_of_such_employees][bookmark: 16.6.5._the_failure_of_the_Service_Provi][bookmark: 16.7._The_Service_Provider_agrees_to_co-]The Parties acknowledge that the TUPE Regulations are not expected to apply on the expiry or termination of this Agreement given the nature of the Services as standard software-as-a-service. In the event that the TUPE Regulations are found to apply, the Contractor shall co-operate with the Client and any Replacement Contractor to ensure compliance with the TUPE Regulations and shall, upon request by the Client, provide such information relating to any employees engaged in the provision of the Services and shall indemnify and hold harmless the Client and any Replacement Contractor against all Liabilities arising from or in connection with any failure by the Contractor to comply with its obligations under the TUPE Regulations.
[bookmark: _Ref381090012][bookmark: _Toc381092263][bookmark: _Toc238480443]FEES
1.26. In consideration of the provision of the Services in accordance with this Agreement, the Client shall pay to the Contractor the Fees for the amounts and at the times set out in Schedule 2. 
1.27. [The Fees will not be varied or changed during the Initial Term. Following the Initial Term, the Contractor may increase the Fees with effect from the commencement of each Extension Period by giving the Client not less than sixty (60) days’ prior written notice, provided that any such increase shall not exceed the percentage increase in the Consumer Price Index (All Items) as published by the Central Statistics Office (or any successor index or body) over the twelve (12) month period ending on the date falling three (3) months prior to the commencement of the relevant Extension Period. If the Consumer Price Index decreases or remains unchanged during such period, the Fees shall remain unchanged.]
1.28. [bookmark: _Ref381263450]The Client shall pay the Contractor all amounts due and owing within 30 days of the receipt of a valid invoice from the Contractor unless the Client disputes any portion of an invoice, in which case the Client shall notify the Contractor of the amount in dispute and the reasons therefor. All invoices must be sent to accountspayable@cnam.ie. 
1.29. The Contractor agrees that neither it (nor any third party engaged by it to assist in the provision of the Services) is or shall become an employee or agent of the Client or be entitled to any fee, salary, pension, bonus, or other fringe benefits from the Client and it is agreed that the Contractor shall be responsible for the deduction of income tax liabilities and Pay Related Social Insurance (PRSI) or similar contributions, if applicable, arising from the payment of the Fees to the Contractor under this Agreement. The Contractor agrees to indemnify and hold harmless the Client against any claims or demands that may be made by any relevant authority in respect of income tax, PRSI, penalties or interest relating to such payments in respect of the provision of the Services.
1.30. The payment of any Fees under this Agreement is conditional on the Client having in its possession at the time of payment a valid and current Tax Clearance Certificate and/or a Tax Clearance Access Number and Tax Reference Number for the Contractor which can be used to obtain online verification of the Contractor’s tax status.
1.31. The Contractor shall not withhold or delay any Services or fail to perform any Services or obligations hereunder by reason of any dispute whatsoever between the Parties, including any payment or other dispute arising under or concerning this Agreement.
[bookmark: _Toc238480444]ACCESS TO INFORMATION, REPORTING, COOPERATION AND AUDIT
1.32. The Client shall make available to the Contractor and its servants or agents any information reasonably required by the Contractor to enable it to fulfil its obligations under this Agreement.
1.33. The Contractor shall appoint a competent and appropriately qualified and experienced representative for the Services for the purposes of overseeing and co-ordinating the timely and proper delivery of the Services who shall be available for consultation with the Client during normal business hours during the Term. 
1.34. The Client and its representative and the Contractor and its representative shall liaise and co-operate with each other with a view to achieving, inter alia, the best, most effective and efficient delivery of the Services.
1.35. The Contractor shall report to the Client on all matters referred to the Contractor under this Agreement in such form and with such frequency and within such time periods as are reasonably specified by the Client. 
1.36. The Contractor shall submit to the Client reports at such times as the Client shall reasonably require and in such format as the Client shall reasonably require (including electronic format) so as to be capable of audit. Records and reports and other materials shall be kept in good order and in safe storage. 
1.37. [bookmark: _Ref381090228]The Client may at any time, on giving seven (7) days notice (save in the case of emergency when no notice shall be required to be given), conduct an audit (itself and/or using an auditor with relevant experience and qualifications) of the Contractor for the following purposes:
1.37.1. to verify the accuracy of the Fees (including the calculation of same); and
1.37.2. to review the Contractor’s compliance with and performance of its obligations under this Agreement.
1.38. [bookmark: _Ref381090246]The Client’s right to conduct audits under this Clause 5.6 shall be limited to once per calendar year, save where an audit reveals a material discrepancy or breach, in which case the Client may conduct a further audit. The Client shall bear the costs of any audit, save where the audit reveals a material discrepancy or breach, in which case the reasonable costs of such audit shall be borne by the Contractor. The Contractor may satisfy the Client’s audit requirements under this Clause 5.6 by providing relevant third-party certifications or reports (including SOC 2 Type II reports and ISO 27001 certificates), which the Client may accept in lieu of an on-site audit.
1.39. If, as a result of the exercise by the Client of its audit rights referred to in Clause 5.6, the Client is not satisfied that the Contractor is providing the Services in accordance with its obligations pursuant to this Agreement, the Client shall so inform the Contractor and the Contractor shall forthwith take such actions as are necessary to ensure compliance. The rights of the Client pursuant to this Clause 5.8 are independent of, and in addition to, any other rights and remedies it may have.
1.40. Without prejudice to any legal requirement or longer retention requirement under this Agreement, all accounts and records shall be retained for a period of six (6) years following completion of the Services.
[bookmark: _Ref381090291][bookmark: _Toc238480445]CONFIDENTIAL INFORMATION AND ANNOUNCEMENTS
1.41. Subject to Clause 6.2, during the term of this Agreement and at any time after the termination or expiry of this Agreement each Party shall (and shall in the case of the Contractor procure that the Contractor’s Personnel and any third party engaged by it to assist in the provision of the Services):
(i) [bookmark: _Toc287540916]keep safe, secure, secret and strictly confidential the Confidential Information of the other Party;
(ii) not use any Confidential Information of the other Party for any purpose other than in the performance of its obligations under this Agreement;
(iii) not disclose any Confidential Information to any person except with the prior written consent of the other Party or in accordance with Clause 6.2; 
(iv) use all reasonable endeavours to prevent the use or disclosure of Confidential Information;
(v) [bookmark: _Toc287540918]immediately notify the other Party in writing if it suspects that the confidentiality and security of the Confidential Information has been breached.
1.42. [bookmark: _Ref381090266]A Party may disclose information which would otherwise be Confidential Information if and to the extent that:
(i) it is required by law;
(ii) the information has come into the public domain or into the knowledge of the Party, otherwise than through a breach of this Clause 6 (or any other confidentiality agreement);
(iii) it is required by existing contractual obligations of which the other Party is made aware prior to the Commencement Date of this Agreement; or
(iv) it is required by a regulatory or Government body in Ireland to which it is subject provided that it gives the other Party as much advance notice as reasonably possible and permits the other Party to make representations. 
1.43. Each Party shall within one (1) month of termination or expiry of this Agreement:
(i) return all Confidential Information insofar as it is in tangible form together with all copies thereof; and

(ii) provide a signed statement to the other Party certifying that all Confidential Information has either been delivered or destroyed.
1.44. The Contractor acknowledges that the Client may be required to grant access to records held by the Client in relation to the Services (including Confidential Information) to members of the public pursuant to the provisions of the Freedom of Information Act 2014 and the Contractor shall provide the Client with copies of any relevant records (for the purpose of the Freedom of Information Act 2014) held by it within five (5) days of a request being made by the Client. 
1.45. The Contractor acknowledges that any Confidential Information marked by the Client as, or claimed as, legally privileged shall be privileged and the benefit of the privilege belongs to the Client. The provision of legally privileged Confidential Information to the Contractor does not amount to any waiver of privilege.
1.46. [bookmark: _Ref381090368]Subject to this Clause 6, no public announcement concerning this Agreement, the Services or any ancillary matter shall be made by the Contractor, without the prior written consent of the Client. The Contractor shall not therefore communicate directly or indirectly with the print or broadcast media or any agency nor shall it publish any articles or similar relating to this Agreement. 
1.47. Clause 6.6 does not apply to a public announcement, communication or circular to be made or sent by the Contractor, if it is required by law, or any regulatory or Government body, to which it is subject.
1.48. This Clause 6 survives the termination or expiration of this Agreement.
[bookmark: _Ref381090451][bookmark: _Toc238480446]INTELLECTUAL PROPERTY RIGHTS
1.49. The Contractor and its licensors shall retain ownership of all Background Intellectual Property of the Contractor or its third party licensors, including the Platform Intellectual Property. The Client and its licensors shall retain ownership of all Background Intellectual Property of the Client or its third party licensors.
1.50. The Client has not, and will not, acquire any right, title or interest in or to the Platform Intellectual Property or the Background Intellectual Property of the Contractor or its third party licensors. The Contractor hereby grants to the Client, for the duration of the Term, a non-exclusive, non-transferable, royalty free licence to access and use the Platform Intellectual Property and any required Background Intellectual Property solely to the extent necessary for the Client's use of the System and the Services in accordance with this Agreement.
1.51. The Client hereby grants the Contractor a revocable, non-exclusive, non-transferable, limited licence to use Background Intellectual Property of the Client solely to the extent necessary for the Contractor to provide the Services in accordance with this Agreement, and not for any other purpose. This licence will immediately cease upon the termination or expiry of this Agreement (or earlier to the extent that any such Background Intellectual Property of the Client is not required by the Contractor for the purpose of fulfilling its obligations to provide the Services under this Agreement).
1.52. [bookmark: _Ref381090436]Subject to the terms and conditions of this Agreement, the Client hereby grants the Contractor a limited, royalty-free, fully-paid up, non-exclusive, non-transferable and non-sublicensable license to use the Client Data and any of the Client solely as necessary to provide the Services for the Client’s benefit as provided in this Agreement for so long as the Client uploads or stores such Client Data for use by or on behalf of the Contractor on the System. Except for the limited license expressly provided in this Clause 7.4, nothing contained in this Agreement shall be construed as granting the Contractor or any third party any right, title, or interest in or to any Client Data.
1.53. The Contractor shall indemnify the Client, its officers, employees and agents against any action, claim or demand, costs (including legal costs), liabilities, damages or expenses arising from or incurred by reason of any infringement of any third party’s Intellectual Property rights in respect of the performance of the Services. This indemnity shall not apply to the extent that the claim arises from: (i) modification of the Services by any party other than the Contractor; (ii) the Client’s use of the Services in combination with products, services, or materials not provided or approved by the Contractor; or (iii) the Client’s use of the Services other than in accordance with this Agreement or the Specification.
1.54. If any claim is made or brought against the Client in respect of the matters referred to in Clause 7.5, the Contractor shall be immediately notified thereof and may, with the assistance of the Client, if required, but at the sole expense of the Contractor, conduct all negotiations for the settlement of the same, or any litigation that may arise therefrom, provided before undertaking the conduct of such negotiations or litigation the Contractor shall have given to the Client such security as shall reasonably be required to cover any compensation, damages, expenses and costs which might become payable or be incurred by the Client in respect of or as a result of such negotiations or litigation.
1.55. If any part of the Services is found by a court to infringe third party rights, or is subject to an infringement claim or threatened injunction, the Contractor shall, at its sole cost:
(i) [bookmark: co_anchor_a615401_1]procure the right for the Client to continue using the Services; or

(ii) modify or replace the infringing components to avoid infringement while providing equivalent functionality (any such modified or replacement services being “Services” under this Agreement).

1.56. [bookmark: co_anchor_a437864_1]If neither remedy in Clause 7.7 is reasonably available, the Contractor may direct the Client to cease using the infringing components, provided the Contractor shall:
(i) [bookmark: _Toc47963487][bookmark: _Toc47964137][bookmark: _Toc141082961]refund any prepaid Fees for Services not yet provided; and

(ii) at its sole cost, secure the right for the Client to continue using the affected components for up to six (6) months to allow the Client to transition to replacement services without disruption.

1.57. The remedies set forth in this Clause 7 are in addition to, and not in lieu of, all other remedies that may be available to the Client under this Agreement or otherwise. The provisions of this Clause 7 will continue to apply notwithstanding the termination or expiry of this Agreement for any reason and notwithstanding the completion of the performance of the Services.
[bookmark: _Toc238480447]COMPLIANCE WITH LAWS
1.58. The Contractor shall comply with and shall procure that the Contractor’s Personnel, employees, agents and servants or sub-contractors, comply with all relevant laws and the requirements of any statutory authority, regulatory or government body in performing the Services.
[bookmark: _Ref381085245][bookmark: _Ref381263435][bookmark: _Toc238480448]VARIATION OF SERVICES
1.59. In accordance with the Change Control Procedure, the Client may by written notice require the Contractor to vary the nature, scope or timing of the Services or to provide additional services not falling within the scope of the Services (“Additional Services”), provided that, in the opinion of the Client, the variation does not give rise to a breach of applicable public procurement law.
1.60. Where the Client requires Additional Services, the Parties shall if necessary, negotiate a variation of the Fees and the time for completion of the Services and the Additional Services in accordance with the Change Control Procedure, but otherwise the variation of the Services shall be on the same terms and conditions as contained in this Agreement.
1.61. Both Parties agree that any other requests for change to the scope of the Services or an adjustment to the Fees shall be processed in writing through the Change Control Procedure set out in Schedule 5. Any disputes arising out of the Change Control Procedure will be dealt with under the procedures set out in Clause 27 (Resolution of Disputes).
[bookmark: _Ref381258502][bookmark: _Toc238480449][bookmark: _Ref381090064]INDEMNITY AND LIMITATION OF LIABILITY
1.62. [bookmark: _Ref381090511]Subject to Clause 10.2,  the liability of the Contractor under this Agreement shall otherwise, to the fullest extent permitted by law, be limited to 100% of the Fees paid or payable in the twelve (12) months preceding the event giving rise to liability. The Client agrees it shall take reasonable steps within its control to mitigate any liability to the Contractor pursuant to this Agreement. 
1.63. The liability of the Contractor pursuant to Clauses 3.11, 4.4, 6, 7.5 and 12 will not exceed the insurance required to be maintained under Clause 11 for the type of insurance most directly corresponding to the claim giving rise to the liability, whether such insurance is available, subject to exclusions, or not maintained in breach of this Agreement. Where a claim could reasonably fall within more than one type of required insurance, the applicable cap shall be the highest applicable insurance limit. The applicable caps shall not otherwise be aggregated.
1.64. Nothing in this Agreement excludes or limits the liability of either Party in respect of death or personal injury to any person arising as a result of the negligence or wilful acts or omissions of a Party, its employees, agents, approved sub-contractors or any other person for which that Party has responsibility.
1.65. Neither Party shall be liable to the other for any indirect or consequential losses suffered by the other Party arising out of or in connection with this Agreement. 
1.66. Nothing in this Clause 10 shall limit the Client's rights to claim Service Credits to which it may be entitled under the Service Level Agreement.
1.67. This Clause 10 survives the expiration or termination of this Agreement.
[bookmark: _Toc238480450]INSURANCE
1.68. [bookmark: _Ref381090633]With effect from the Commencement Date, the Contractor will, at its sole cost and expense, effect and maintain for the benefit of the Client for the Term of this Agreement, and such further period as may be required or ought prudently to be effected and maintained after the expiration or termination of this Agreement, insurance cover with reputable insurers to cover its liabilities that may arise under or in connection with this Agreement including, without limitation:
(i) public liability insurance of €[to be inserted] limit for any one claim or series of claims arising out of a single occurrence;
(ii) employer’s liability insurance of €[to be inserted] limit for any one claim or series of claims arising out of a single occurrence;
(iii) [bookmark: _Ref381091830]professional indemnity insurance of €[to be inserted] each and every claim excluding defence costs (which professional indemnity insurance will be kept in place for at least twelve (12) months from the expiration or termination of this Agreement);
(iv) product liability insurance of €[to be inserted] limit in the aggregate per insurance year; and
(v) cyber liability insurance of €[to be inserted] limit for each and every claim, excluding defence costs.
1.69. The relevant insurer will indemnify the Client directly against a claim and any charges, costs and expenses in respect of such claim. If the relevant insurer does not so indemnify the Client, the Contractor shall use all insurance monies received by him to indemnify the Client in respect of any claim and shall make good any deficiency from his own resources.
1.70. The Contractor shall ensure that the Client’s interest is noted on the policy (or policies) referred to in Clause 11.1 or that the policy (or policies) contain an indemnity to principals clause (which provides equivalent protection for the Client). The Contractor shall notify the Client immediately in the event that any insurance ceases to be available or maintained.
1.71. The Contractor shall increase the agreed insurance limits or obtain additional coverage at its own expense where mutually agreed between the Parties through the Change Control Procedure or where this is required under applicable law.
1.72. If the Contractor fails to provide the insurance cover specified in Clause 11.1, the Client may do so or make alternative arrangements to protect its interests, for the whole or part of the period for which such cover is required, without being under any obligation so to do, and may deduct any costs it incurs in obtaining such cover from any Fees due to the Contractor under this Agreement, or otherwise recover such sums from the Contractor.
1.73. Neither failure to comply nor full compliance with the insurance provisions of this Agreement shall limit or relieve the Contractor of its liabilities and obligations arising under this Agreement.
1.74. At any time during the Term, the Contractor shall produce to the Client, on request, copies of all insurance policies referred to in this Clause 11 or a broker's verification of insurance to demonstrate that the appropriate cover is in place, together with receipts or other evidence of payment of the latest premiums due under those policies.
[bookmark: _Ref381258597][bookmark: _Toc506825227][bookmark: _Toc238480451]DATA PROTECTION
1.75. For the purposes of this Clause 12, the terms Personal Data, Data Controller, Data Processor, Data Subject, Personal Data Breach, process and processing have the meanings set out in Data Protection Legislation. “Data Protection Legislation” means the Data Protection Acts 1988 to 2018 (DPAs), the European Communities (Electronic Communications Networks and Services) (Privacy And Electronic Communications) Regulations 2011 (SI No. 336/2011), and the EU General Data Protection Regulation (Regulation EU/2016/679) (GDPR), and any amendments, supplements, replacements and/or successors of the foregoing and any delegated acts and/or statutory instruments made under the foregoing.
1.76. The Parties acknowledge that for the purposes of the Data Protection Legislation, the Client is the Data Controller and the Contractor is the Data Processor in respect of Personal Data processed in connection with the Services. The Contractor’s standard data processing agreement as notified to the Client from time to time (the “Contractor DPA”) shall apply to the processing of Personal Data, provided that in the event of any conflict between the Contractor DPA and the requirements of this Clause 12 or this Agreement, this Clause 12 and this Agreement shall prevail.
1.77. Notwithstanding the terms of the Contractor DPA, the Contractor shall and hereby warrants that it shall:
1.77.1. process the Personal Data only to the extent, and in such a manner, as is necessary for the purposes of providing the Services and in accordance with the Client’s documented instructions from time to time and shall not process the Personal Data for any other purpose. The Contractor will keep a record of any processing of Personal Data it carries out on behalf of the Client;
1.77.2. take all measures required pursuant to Article 32 of the GDPR, including without limitation to ensure its own compliance with the requirements under Article 32 GDPR and to assist the Client in meeting its obligations under Article 32 GDPR;
1.77.3. ensure that it has in place appropriate technical and organisational security measures, reviewed and approved by the Client to protect against unauthorised or unlawful processing of Personal Data and against accidental loss or destruction of, or damage to, Personal Data, appropriate to the harm that might result from the unauthorised or unlawful processing or accidental loss, destruction or damage and the nature of the data to be protected, having regard to the state of technological development and the cost of implementing any measures (those measures may include, where appropriate, pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of its systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the technical and organisational measures adopted by it);
1.77.4. ensure that access to the Personal Data is limited to those employees who need access to the Personal Data to meet the Contractor's obligations under this Agreement and such part or parts of the Personal Data as is strictly necessary for performance of that employee's duties;
1.77.5. ensure that all of its employees involved with the Services have committed themselves to confidentiality and are aware both of the Contractor's duties and their personal duties and obligations under Data Protection Legislation, applicable laws and this Agreement; 
1.77.6. promptly comply with any request from the Client requiring the Contractor to amend, transfer or delete the Personal Data;
1.77.7. provide, at the Client's request, a copy of all Personal Data held by it in the format and on the media reasonably specified by the Client, including so as to enable the Client to comply with its obligations under Articles 15 to 22 of the GDPR;
1.77.8. not authorise a third party (sub-contractor) to process the Personal Data unless:
(i) the Client has provided its prior written consent. The Contractor shall maintain and make available to the Client a list of its sub-processors. The Contractor shall notify the Client in writing at least thirty (30) days in advance of any intended addition or replacement of a sub-processor. If the Client does not object in writing within fifteen (15) days of receipt of such notice, the Client shall be deemed to have consented to the appointment of the relevant sub-processor. If the Client objects on reasonable grounds relating to data protection, the Parties shall discuss the objection in good faith and the Contractor shall not appoint the sub-processor until the objection is resolved;
(ii) the same obligations as set out in this Agreement, and in particular, this Clause 12, shall be imposed on the sub-processor by way of a contract between the Contractor and the sub-contractor;
(iii) where the sub-contractor fails to fulfil its data protection obligations, the Contractor shall remain fully liable to the Client for the performance of that sub-contractor’s obligations; and
(iv) provided that the sub-contractor's contract terminates automatically on termination of this Agreement for any reason.
1.77.9. not transfer the Personal Data outside the European Economic Area without the prior written consent of the Client and (subject to that consent) ensure that the following conditions are fulfilled:-
(i) the Client or the Contractor has provided for and implemented appropriate safeguards in relation to the transfer, approved in advance by the Client;

(ii) the data subject has enforceable rights and effective legal remedies;
(iii) the Contractor complies with its obligations under Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred; and
(iv) the Contractor complies with reasonable instructions notified to it in advance by the Client with respect to the processing of the Personal Data;
1.77.10. within 24 hours of becoming aware, inform the Client on becoming so aware of any Personal Data Breach or if any Personal Data is lost or destroyed or becomes damaged, corrupted, or unusable, and provide the Client with full co-operation and assistance to enable it to investigate and to understand the causes of any Personal Data Breach or such other incidents including so as to allow the Client to remedy same. Without prejudice to this, the Contractor will restore such Personal Data at its own expense; 
1.77.11. process the Personal Data in compliance with Data Protection Legislation and all applicable laws; and 
1.77.12. provide all reasonable assistance to the Client in ensuring compliance by the Client with the latter’s obligations under Articles 15 to 22 of the GDPR and under Articles 32 to 36 of the GDPR.
1.78. If the Contractor receives any complaint, notice or communication (whether from a Data Subject or from a data protection supervisory authority or otherwise) which relates directly or indirectly to the processing of the Personal Data or to either Party's compliance with the Data Protection Legislation, it shall immediately notify the Client and it shall provide the Client with full co-operation and assistance in relation to any such complaint, notice or communication.
1.79. If the Contractor receives a request from a Data Subject to exercise his/her rights under Data Protection Legislation, the Contractor shall: 
(i) notify the Client within two Business Days of receiving such a request;

(ii) provide the Client with full co-operation and assistance in relation to any such request made by the Data Subject to exercise their said rights; and 
(iii) not disclose the Personal Data to any Data Subject or to a third party other than at the request of the Client or as provided for in this Agreement.
1.80. [bookmark: a600774]The Contractor shall make available to the Client all information necessary to demonstrate compliance with Data Protection Legislation. The Client is entitled, on giving at least seven Business Days notice to the Contractor, to inspect or appoint representatives to inspect all facilities, equipment, documents and electronic data relating to the processing of Personal Data by the Processor. This requirement to give notice will not apply if the Client has reasonable grounds to believe that the Contractor is in breach of any of its obligations under this Clause 12.
1.81. [bookmark: a499429]The Contractor agrees to indemnify and keep indemnified and defend at its own expense the Client on its own behalf and on behalf of any sub-contractors against all costs, fines, penalties claims, damages or expenses incurred by the Client or for which the Client may become liable due to any failure by the Contractor, its employees, sub-contractors or agents to comply with Data Protection Legislation or any of the Contractor’s obligations under this Clause 12.
1.82. [bookmark: a381934]The Contractor shall, at the choice of the Client, delete or return to the Client all Personal Data after the end of the provision of the Services relating to processing and delete existing copies unless Union or Member State law requires storage of the Personal Data.
[bookmark: _Toc238480452]SYSTEM MAINTENANCE, UPGRADES AND RELEASE MANAGEMENT
1.83. The Contractor shall, throughout the Term, maintain and support the System, including all software upgrades, updates, patches, bug fixes and security patches (collectively, “Maintenance”), at no additional cost to the Client (save where such Maintenance arises from a change requested by the Client through the Change Control Procedure). Maintenance shall be performed in accordance with Good Industry Practice.
1.84. The Contractor shall provide the Client with reasonable advance notice of any planned updates or changes that may materially affect the Client’s use of the System or require action by the Client or its users.
1.85. The Contractor shall not deploy any update that materially reduces the functionality, performance or availability of the System without the prior written consent of the Client.
1.86. The Contractor warrants that no Maintenance or update shall: (a) materially reduce the functionality, performance or availability of the System; (b) introduce any Harmful Code; or (c) cause any loss of, or corruption to, Client Data. If any update causes a material degradation of the System, the Contractor shall promptly remedy such degradation at its own expense.
1.87. Any such Modification shall not be subject to any additional Fees or charges not otherwise included in Schedule 2.
[bookmark: _Toc238480453]DISASTER RECOVERY AND BUSINESS CONTINUITY
1.88. The Contractor shall maintain throughout the Term appropriate disaster recovery and business continuity arrangements to ensure the continued availability of the System and the recovery of Client Data in the event of any failure, disruption or disaster. Such arrangements shall be reviewed and updated by the Contractor at least annually.
1.89. The Contractor shall, upon request, provide the Client with a summary of its disaster recovery and business continuity arrangements, including confirmation that such arrangements have been tested within the preceding twelve (12) months.
1.90. In the event of any failure or disruption affecting the System, the Contractor shall immediately notify the Client and shall use all reasonable endeavours to restore the System and the Services.
[bookmark: _Toc238480454]SECURITY 
1.91. Without prejudice to the Contractor’s obligations under this Agreement, the Parties acknowledge that the security of the System requires each Party to take reasonable security measures within its respective control. The Contractor shall remain responsible for the security, availability and integrity of the System and the Services, including any Contractor-controlled systems and environments. The Client shall be responsible for reasonable security measures within its control in respect of its use of the System, including managing user accounts, access rights and permissions and maintaining the confidentiality of user credentials. Nothing in this Clause 15 shall relieve the Contractor from any of its obligations under this Agreement, the Specifications or applicable law.
[bookmark: _Ref381090763][bookmark: _Toc238480455]FORCE MAJEURE
1.92. If a Party (the “Affected Party”) is prevented, hindered or delayed from performing any of its obligations under this Agreement by a Force Majeure Event, the Affected Party’s obligations are suspended to the extent affected, provided the Affected Party: (a) notifies the other Party in writing as soon as reasonably practicable of the Force Majeure Event and its effects; and (b) uses all reasonable efforts to mitigate those effects and resume performance promptly when the Force Majeure Event ends. If the Affected Party fails to give notice, it forfeits its rights under this Clause 16.1.
1.93. If the Force Majeure Event continues for more than thirty (30) days, either Party may terminate this Agreement by giving not less than fourteen (14) days’ written notice to the other Party.
1.94. “Force Majeure Event” means any event beyond a Party’s reasonable control, including: nuclear, chemical or biological contamination; pressure waves caused by devices travelling at supersonic speeds; acts of God, natural disaster, earthquake, volcanic eruption, flood, storm, fire, or pandemic; acts of government or regulatory authorities; war, civil war, armed conflict, terrorism, riot, or civil commotion; or failure of power supply or public telecommunications, but excluding any event whose effects could have been prevented by the Party taking reasonable steps, and excluding labour disputes concerning the Contractor.
[bookmark: _Toc238480456]ASSIGNMENT AND SUB-CONTRACTING
1.95. The Contractor shall not assign, transfer, sub-contract, or otherwise dispose of any of its rights or obligations under this Agreement without the prior written consent of the Client.
1.96. If the Client consents to the appointment of any sub-contractor, the Contractor shall remain fully liable for the acts, omissions and defaults of that sub-contractor as if they were the acts, omissions and defaults of the Contractor.
1.97. A change in the legal status of the Client shall not affect the validity of this Agreement.
[bookmark: _Toc238480457]RELATIONSHIP OF PARTIES AND SCOPE OF AUTHORITY
1.98. Nothing in this Agreement and no action taken by the Parties pursuant to this Agreement shall create, or be interpreted or construed as creating a partnership, association, or joint venture or other co-operative entity between the Parties, nor establish a relationship of agency between the Parties.
1.99. The Parties acknowledge that nothing in this Agreement or in any other agreement between the Parties shall give rise to the relationship of employer / employee between the Client and the Contractor and any of the Contractor’s Personnel and any replacement or any other persons supplied to the Client by the Contractor in respect of the Services to be performed under this Agreement. 
1.100. Neither Party shall have any right, power or authority to enter into any agreement, or act on behalf of, or to act as or to be an agent or representative of, or to otherwise bind the other Party unless expressly provided otherwise in this Agreement. 
1.101. Without limiting the above, and to the fullest extent permitted by law, the European Communities (Commercial Agents) Regulations 1994 and the European Communities (Commercial Agents) Regulations 1997 shall not apply to this Agreement and neither the Contractor, nor any of the Contractor’s Personnel shall have continuing authority to negotiate the sale or purchase of goods in connection with the Services on behalf of the Client, save and unless permitted in accordance with Schedule 1.
[bookmark: _Toc238480458]ENTIRE AGREEMENT
1.102. This Agreement (and the Schedules hereto) constitutes the entire agreement and understanding between the Parties with respect to the Services and supersedes any previous agreements, negotiations and discussions between the Parties.
1.103. Each of the Parties acknowledges and agrees that in entering into this Agreement, and the documents referred to in it (if any), it does not rely on, and shall have no remedy in respect of, any statement, representation, warranty or understanding (whether negligently or innocently made) of any person (whether party to this Agreement or not) other than as expressly contained in this Agreement. Nothing in this Agreement shall, however, operate to limit or exclude any liability for fraud or fraudulent misrepresentation.
[bookmark: _Toc238480459]WITHHOLDING TAX 
1.104. All payments to be made pursuant to this Agreement shall be subject to professional services withholding tax under the provisions of Part 18, Chapter 1 of the Taxes Consolidation Act 1997 at the prevailing rate.
[bookmark: _Toc238480460]NOTICES
1.105. Any notice or other written communication to be given under this Agreement shall either be delivered personally or sent by registered post or email. The Parties will from time to time agree primary and alternative contact persons and details for the purposes of this Clause 21. All notices shall be deemed to have been served as follows:
1.105.1. if personally delivered, at the time of delivery;
1.105.2. if posted by registered post, at the expiration of 48 hours after the envelope containing the same was delivered into the custody of the postal authorities (and not returned undelivered); and
1.105.3. if communicated by email, on the next calendar day following transmission.
[bookmark: _Toc238480461]WAIVERS AND REMEDIES
1.106. The failure by the Client to exercise or delay in exercising a right or remedy provided by this Agreement or by law shall not constitute a waiver of the right or remedy or a waiver of any other rights or remedies. A waiver by the Client of a breach of any of the terms of this Agreement or of a default under this Agreement shall not constitute a waiver of any other breach or default and shall not affect the other terms of this Agreement. A waiver by the Client of a breach of any of the terms of this Agreement or of a default under this Agreement shall not prevent the Client from subsequently requiring compliance with the waived obligation.
1.107. The rights and remedies provided by this Agreement are cumulative and (subject to what is otherwise provided in this Agreement) are not exclusive of any rights or remedies provided by law.
1.108. Unless a right or remedy of the Client is expressed to be an exclusive right or remedy, the exercise of it by the Client is without prejudice to the Client’s other rights and remedies under this Agreement and/or at law or in equity.
[bookmark: _Ref381085257][bookmark: _Toc238480462]VARIATION
1.109. A variation of any of the terms of this Agreement shall not be valid unless it is in writing and signed by or on behalf of each of the Parties.
[bookmark: _Toc238480463]SEVERABILITY
1.110. If any provision or part-provision of this Agreement is found by any court, arbitrator or administrative body of competent jurisdiction to be invalid or unenforceable, it shall be deemed modified to the minimum extent necessary to make it valid, legal and enforceable. If such modification is not possible, the relevant provision or part-provision shall be deemed deleted.
1.111. If any provision of this Agreement shall be found by any court, arbitrator or administrative body of competent jurisdiction to be invalid or unenforceable, such invalidity or unenforceability shall not affect the other provisions of this Agreement which shall remain in full force and effect.
[bookmark: _Toc238480464]COUNTERPARTS
1.112. [bookmark: _Hlk170212128]This Agreement takes legal effect from the Commencement Date. This Agreement may be executed in any number of counterparts, each of which when executed and delivered will be an original and all of which when taken together will constitute one and the same agreement. The Parties acknowledge and agree that:
(i) this Agreement may be executed by any form of electronic signature, which shall be considered as an original signature for all purposes and shall have the same force and effect as an original signature; and
(ii) transmission of an executed counterpart of the Agreement (but for the avoidance of doubt not just a signature page) by email (in PDF, JPEG or other agreed format) shall take effect as delivery of an executed counterpart of the Agreement. No counterpart shall be effective until each Party has executed and delivered at least one counterpart.
[bookmark: _Toc238480465]COSTS
1.113. The Parties shall be responsible for their respective legal and other costs incurred in relation to the preparation of this Agreement.
[bookmark: _Toc238480466]RESOLUTION OF DISPUTES
1.114. [bookmark: _Ref381091958]Where at any point during the Term of this Agreement any matter relating to this Agreement cannot be agreed by the Parties (a “Dispute”), it shall be escalated as follows:
1.114.1. the matter shall be referred as soon as practicable to the Service Manager of each Party for resolution;
1.114.2. if the matter has not been resolved within seven (7) Business Days (or such longer period as may be agreed in writing by the Parties) of being referred to the Service Managers, or if the Service Managers determine it is incapable of being resolved at that level, then the matter shall be immediately referred to the [insert title] of the Contractor and [insert title] of the Client;
1.114.3. if the matter has not been resolved within seven (7) Business Days (or such longer period as may be agreed in writing by the Parties) of being referred to the commercial directors, or if the commercial directors determine it is incapable of being resolved at that level, then the matter shall be immediately referred to the chief executives of each Party; and
1.114.4. if the Dispute has not been resolved within ten (10) Business Days (or such longer period as may be agreed in writing by the Parties) of being referred to the chief executives then either Party may (but will for the avoidance of doubt not be obliged to do so) commence court proceedings for the determination of the Dispute in question.
1.115. Nothing contained in this Clause shall restrict a Party’s freedom to commence legal proceedings where such proceedings are required urgently to preserve any legal right or remedy, to protect any Intellectual Property or rights in Confidential Information or to otherwise prevent the threat of irreparable harm.
[bookmark: _Toc238480467]LEGISLATION CHANGES
If, after the Commencement Date, any law, order, regulation or by-law is made and which would increase or decrease the amount of time, any material charge or effort required for the Services and this Agreement, then either Party may request a change through the Change Control Procedure.
[bookmark: _Toc238480468]GOVERNING LAW AND JURISDICTION
1.116. This Agreement, and all disputes arising out of or in connection with this Agreement, shall in all respects be governed by, construed and take effect in accordance with the laws of Ireland. 
1.117. The Parties irrevocably agree that the courts of Ireland shall have exclusive jurisdiction to hear and decide any suits, actions or proceedings and to settle any disputes which may arise out of or are in connection with this Agreement.



IN WITNESS WHEREOF this Agreement has been entered into the day and year first HEREIN WRITTEN 

SIGNED by [              ]

_________________________
Duly authorised on behalf of the Client
In the presence of:
Witness Signature: 	_________________________
Witness Name: 	_________________________
Witness Address:	_________________________

SIGNED FOR AND ON BEHALF OF THE CONTRACTOR:

Signed: ___________________
Name:		
Title: 
Business Address:
	
Duly authorised on behalf of the Contractor
In the presence of:
Witness Signature: 	_________________________
Witness Name: 	_________________________
Witness Address:	_________________________




[bookmark: _Toc238480469]SCHEDULE 1 	-	THE SERVICES 

[details of the services to be inserted]



[bookmark: _Toc238480470]SCHEDULE 2 	-	FEES 
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[bookmark: _Toc238480473]SCHEDULE 4 	-	DATA PROTECTION
DATA PROTECTION


Processing, Personal Data and Data Subjects
1. Processing by the Contractor

1.1 Subject matter and nature of processing: [to be inserted].

1.2 Purpose of processing: [to be inserted].

1.3 Duration of the processing: [to be inserted].

2. Types of personal data: [to be inserted].

3. Categories of data subject: [to be inserted].
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CHANGE CONTROL PROCEDURE
1. The rights of each Party to initiate the Change Control Procedure are governed by the terms of the Agreement.

2. The change control procedures set out in this Schedule will apply to all changes irrespective of whether the Contractor or the Client proposes the change.

3. A change control notice (“Change Control Notice”) shall be prepared for all change requests. The Change Control Notice will provide an outline description of the change requested, the rationale for the change, the effect that the change will have on the Services (where known) and an estimate of the effort and cost required to prepare an impact assessment (“Impact Assessment”).

4. All Change Control Notices proposing changes to this Agreement must be submitted for review to the other Party’s Service Manager.

5. The Client must indicate its acceptance or rejection of a change control request made by the Contractor and/or Impact Assessment within a reasonable timeframe of its completion and submission for review, subject to a maximum of ten (10) Working Days or such other period agreed between the Parties.

6. On approval of an Impact Assessment, this Agreement and/or the Schedules should be updated and revised as appropriate and in writing.

7. In the event that the Client rejects the Impact Assessment, the change(s) shall not take place and the Parties shall continue to perform their obligations under this Agreement.

8. The Contractor and the Client will agree a reasonable charge in advance for investigating each proposed variation and preparing each estimate, whether or not the variation is implemented. If the Client’s request for any variation is subsequently withdrawn but results in a delay in the performance of the Services then the Contractor will not be liable for such delay and will be entitled to an extension of time equal to not less than the period of the delay.

9. The Contractor’s costs, if any, associated with the implementation of an accepted Impact Assessment and change request will only be borne by the Client if the change is as a result of the Client’s requirements differing from the Services.

10. All Change Control Notices and Impact Assessments will be numbered and dated. The Service Managers will maintain a log of all Change Control Notices and Impact Assessments. Until any change, as aforesaid, is formally agreed between the Parties in accordance with this Schedule, the Contractor will, unless otherwise agreed in writing continue to perform and be paid in accordance with this Agreement as if such variation had not been proposed.

11. No variation under and in accordance with this Schedule shall be effected save in accordance with the Client’s obligations at law and or in accordance with such Government and or Department of Finance guidelines in place from time to time.
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[bookmark: _Toc238480476][to be inserted or if none apply to be marked as not applicable]

13691457.5External Restricted

2

