SERVICES CONTRACT (APPENDIX 5) — FORM OF AGREEMENT
Continued Support and Development of the Skillnet MMC Accelerate Online Platform
Note on status and use
This document is the form of Services Contract which CitA (Construction IT Alliance) intends to conclude with the successful Tenderer arising from the above competition. It is provided so that Tenderers may review the terms and indicate, in the body of their tender, any objections. Tenderers are not required to submit a signed copy. Placeholders shown as [●] and [the Contractor] are completed on award.
Amendments made to align this form with the RFT
(i) references to the incumbent supplier have been genericised; (ii) the subject has been updated to the continued support and development of the live Platform; (iii) intellectual property in the Site now vests in CitA, with a transferable licence for any pre-existing or third-party components (clause 10.1); (iv) the exit provisions now require a full handover of source code, configuration, credentials, content and data to CitA or a replacement supplier at no additional cost, aligned with RFT Appendix 1, Section 4.6 (clause 13.5); and (v) the Charges are fixed by reference to the successful Tender and may be varied only by agreement (clause 22.2 and Schedule 2).
For confirmation on legal review before issue
The following should be confirmed by CitA's legal / panel-counsel review and reconciled with the RFT before contract: the limitation of liability (clause 9.5, currently 10% of annual Charges); the prohibition on assignment / sub-contracting and any step-in or novation rights on transition (clause 19); the minimum committed support hours and the right to cease services at the Service Level cap (clauses 7.4–7.5 and Schedule 1); clause 13.4 (termination of licences) read subject to the transition licence at clause 10.1; and incorporation of the RFT and the successful Tender as contract schedules with an order of precedence.
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This agreement is dated [●]	Comment by Stella: agreement date
Parties
[the Contractor] incorporated and registered in Ireland with company number [●] whose registered office is at [registered office address] (the “Developer”) 
Construction IT Alliance incorporated and registered in Ireland with company number 410667, whose registered office is at 29 Mount Street Upper, Dublin 2, D02 K003 (the “Customer”) 	Comment by Stella: Customer details
BACKGROUND
[bookmark: a975754]The parties have agreed that the Developer shall provide the Customer with website support, maintenance and development and/or extend a website and related services on the terms and conditions set out in this agreement.
Agreed terms
[bookmark: a790127][bookmark: _Toc106276012]Interpretation
The definitions and rules of interpretation in this clause apply in this agreement.
[bookmark: a612589]Definitions:
[bookmark: a608794][bookmark: _Hlk94532810]Acceptance: the acceptance or deemed acceptance of the Site by the Customer pursuant to clause 4.
[bookmark: a988161]Acceptance Tests: the tests to be carried out on the Site as agreed between the Developer and the Customer.
[bookmark: a299817]Business Day: a day other than a Saturday or Sunday or public holiday in Ireland when banks in Dublin are open for business.
[bookmark: a727922]Changes: the changes arising from the delivery of Services, including but not limited to, code changes, content changes and/or configuration changes.
Charges: the charges in respect of the Services set out in Schedule 2, together with any charges arising from the Change Control procedures.
Claims: all and any claims (whether successful or otherwise), loss, liability, costs, damages and expenses, including reasonable legal costs of whatsoever nature and howsoever arising.
[bookmark: a812970]Confidential Information: all information, whether technical or commercial (including all specifications, drawings and designs, disclosed in writing, on disc, orally or by inspection of documents or during discussions between the parties), where the information is:
identified as confidential at the time of disclosure; or
ought reasonably to be considered confidential given the nature of the information or the circumstances of disclosure.
Controller, Processor, Data Subject, Personal Data, Personal Data Breach, processing and appropriate technical and organisational measures: as defined in the Data Protection Legislation.
[bookmark: a336544]Data Protection Legislation: all applicable data protection and privacy legislation in force from time to time in Ireland including the General Data Protection Regulation ((EU) 2016/679); the Data Protection Act 2018 (DPA 2018) (and regulations made thereunder)  as amended.
Drupal the open source content management platform and any extensions thereto including, but not limited to Themes, Modules and Profiles, licensed under the General Public Licence (“GPL”) Version 2, June 1991 (http://www.gnu.org/licenses/old-licenses/gpl-2.0.txt) as amended from time to time, upon which the Website is constructed.
Effective Date: [●]	Comment by Stella: Effective date
[bookmark: a311403]Email address for Customer:  spurcell@cita.ie	Comment by Stella: Customer email
Email address for Developer: [Contractor email address]
Heightened Cybersecurity Requirements: any laws, regulations, codes, guidance from regulatory and advisory bodies (whether mandatory or not), international and national standards, industry schemes and sanctions, which are applicable to the Customer (but not the Developer) relating to security of network and information systems and security breach and incident reporting requirements, which may include the Cybersecurity Directive ((EU) 2016/1148), Commission Implementing Regulation ((EU) 2018/151), the European Union (Measures for a High Common Level of Security of Network and Information Systems) Regulations 2018 (SI 360/2018), all as amended or updated from time to time. 
[bookmark: a559595]Intellectual Property Rights: patents, utility models, rights to inventions, copyright and neighbouring and related rights, moral rights, trademarks and service marks, business names and domain names, rights in get-up and trade dress, goodwill and the right to sue for passing off or unfair competition, rights in designs, rights in computer software, database rights, rights to use, and protect the confidentiality of, confidential information (including know-how and trade secrets) and all other intellectual property rights, in each case whether registered or unregistered and including all applications and rights to apply for and be granted, renewals or extensions of, and rights to claim priority from, such rights and all similar or equivalent rights or forms of protection which subsist or will subsist now or in the future in any part of the world, save and except any intellectual  property rights, if any, in Drupal and/or its extensions.
[bookmark: a267219]Materials: the content provided to the Developer by the Customer from time to time for incorporation in the Site, which may include items such as brand guidelines and/or documentation.
[bookmark: a207243]Non-Developer Defects: those defects described in clause 4.2.
[bookmark: a776184]Project: the provision by the Developer of the Services as set out in this agreement.
Service Level: the number hours of Services as defined in Schedule 1. 
[bookmark: a499496]Services: the maintenance and development and/ or extension services as agreed by the parties in writing, through email and/or the ticketing system’.
[bookmark: a706583]Site (or Website): the website(s) at https://www.skillnetmmcaccelerate.ie/en to be supported, maintained and/or further developed by the Developer pursuant to this agreement.
[bookmark: a796922]Site Software: the software for the Site commissioned by the Customer agreed by the parties in writing, through email and/or the ticketing system.
[bookmark: a552294][bookmark: a278794]Site Specification: The specification for the Site agreed by the parties in writing, through email and/or the ticketing system.
Third Party Products: those third party software products used by the Developer for the purpose of providing the Services.
[bookmark: a661319]Visitor: a visitor to the Site.
[bookmark: a231532]Vulnerability: a weakness in the computational logic (for example, code) found in software and hardware components that when exploited, results in a negative impact to the confidentiality, integrity, or availability, and the term Vulnerabilities shall be construed accordingly.
[bookmark: a193744]Clause and Schedule headings do not affect the interpretation of this agreement.
[bookmark: a418052]References to clauses and Schedules are (unless otherwise provided) references to the clauses and Schedules of this agreement.
[bookmark: a479548]In the event and to the extent only of any conflict between the clauses and the Schedules, the clauses shall prevail.
[bookmark: a763899]Unless the context otherwise requires, words in the singular shall include the plural and in the plural include the singular.
[bookmark: a176426]A reference to a statute or statutory provision is a reference to it as it is in force as at the date of this agreement.
[bookmark: a342811]A reference to a statute or statutory provision shall include all subordinate legislation made as at the date of this agreement under that statute or statutory provision.
[bookmark: a204425]Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.
[bookmark: a386008]References to content include any kind of text, information, image, or audio or video material which can be incorporated in a website for access by a Visitor to that website.
[bookmark: a575680]A reference to writing or written includes fax and email.
[bookmark: a475503][bookmark: _Toc106276013]Scope of the Project
[bookmark: a1041613]The Developer shall:
[bookmark: a703856]support and maintain the Site; and
further enhance, develop and/or extend the Site; and
[bookmark: a90976]provide the Services.
[bookmark: a460777][bookmark: _Toc106276014]Customer responsibilities
[bookmark: a351373]The Customer acknowledges that the Developer's ability to provide the Services is dependent upon the full and timely co-operation of the Customer (which the Customer agrees to provide), as well as the accuracy and completeness of any design specifications provided by an external agency and any information and data the Customer provides to the Developer. Accordingly, the Customer shall:
[bookmark: a148428]provide the Developer with access to, and use of, all information, data and documentation reasonably required by the Developer for the performance by the Developer of its obligations under this agreement; 
[bookmark: a930755]The Customer shall be responsible for the accuracy and completeness of the Materials on the Site in accordance with clause 11. 
At any time prior to Acceptance as provided for in Clause 4 of this agreement, the Developer may recommend in writing and/or the Customer may request in writing, reasonable changes to any part of the Project or the Service Level. Consent by either party to such changes to the Project shall not be unreasonably withheld or delayed.
The Developer shall notify the Customer in writing within 14 days of receipt of the change request or of the making of the change recommendations, of the time and costs needed to investigate the implications for this agreement and implementing the proposed change.  The investigation shall be carried out only on the Customer’s written instruction, unless such changes are proposed by the Developer.
Following the assessment, if any, the Developer will give a written quotation or a verbal estimate, showing any increase or decrease in the Charges and any related effect on other matters in this agreement including the payment schedule, should the proposed change be implemented.  Such quotation will be valid for 30 days from the date on which it is given to the Customer.
Should the Customer wish to proceed with the proposed change, it will so notify the Developer in writing not later than 14 days after receipt of the written quotation or estimate.  The parts of this agreement affected by the change will then be deemed to be modified accordingly.  The Developer will as soon as reasonably practicable provide the Customer with a new Site Specification and revised timetable for the Project.
No change will take effect unless and until it is formally agreed in accordance with this Clause 3.
[bookmark: a941436][bookmark: _Toc106276015]Development and Acceptance of the Changes
[bookmark: a909392]Once the Developer has completed the Changes, the Customer may (if required) run the Acceptance Tests. Any further maintenance and/or development works shall be agreed between the parties. 
[bookmark: a582317]If any failure to pass the Acceptance Tests results from a defect which is caused by an act or omission of the Customer, or by one of the Customer's sub-contractors or agents for whom the Developer has no responsibility (Non-Developer Defect), the Changes shall be deemed to have passed the Acceptance Tests notwithstanding such Non-Developer Defect. The Developer shall provide assistance reasonably requested by the Customer in remedying any Non-Developer Defect by supplying additional services or products. The Customer shall pay the Developer in full for all such additional services and products at the Developer's then current fees and prices.
[bookmark: a721174]Acceptance of the Changes shall be deemed to have taken place upon the occurrence of any of the following events:
[bookmark: a304602]the Changes going live or into production; or
[bookmark: a554318]the Customer unreasonably delays the start of the relevant Acceptance Tests or any retests for a period of seven working days from the date on which the Developer confirms the Changes are ready to commence.
[bookmark: a539591][bookmark: _Toc106276016]Third party products
[bookmark: a849350]The Third Party Products shall be supplied in accordance with the relevant licensor's standard terms. The one-off licence fee for such Third Party Products is included in the Charges payable under clause 7.1.
[bookmark: a920074][bookmark: _Toc106276017]Project management
[bookmark: a973480]Each party shall appoint a project manager who shall:
[bookmark: a813260]provide professional and prompt liaison with the other party; and
[bookmark: a293921]have the necessary expertise and authority to commit the relevant party.
[bookmark: a586362][bookmark: _Toc106276018]Charges and payment
[bookmark: a443459]In consideration of developing the Website, the Customer shall pay to the Developer such amounts as are due pursuant to invoices delivered to the Customer by the Developer on a monthly basis throughout the duration of this agreement.
The Developer shall provide the Customer with a annual invoice for the support services which shall be paid in full within 30 days from the date thereof.	Comment by Stella: Is it monthly invoicing?
The Charges for the Project are calculated by reference to the time spent working on the Project based off the rates set out in Schedule 2.
Nothing contained in this agreement or specifically in the Service Level shall be construed in such a manner as to require the Developer to provide a specified number of hours in respect of the Project.
Notwithstanding any other provision in this agreement the Developer may, in its absolute discretion, and in the absence of agreement between the Developer and the Customer, cease to provide any further services in respect of the Project upon reaching the number of hours as set out in the Service Level.
The fees above are exclusive of VAT or any similar sales tax, for which the Customer shall be additionally liable, if payable.  The Developer shall be responsible for all of its other taxation affairs and for making payment of all or any taxation due in respect of the monies payable pursuant to Clause 7.2.
The Customer shall reimburse the Developer for all reasonable and necessary expenses incurred on behalf of the Customer by the Developer in connection with the performance of this agreement.
[bookmark: a789307]If the Customer fails to make any payment due to the Developer under this agreement by the due date for payment, then, without limiting the Developer's remedies under clause 13, the Customer shall pay interest on the overdue sum from the due date until payment of the overdue sum, whether before or after judgment. Interest under this clause will accrue each day at 4% a year above the European Central Bank’s base rate from time to time, but at 4% a year for any period when that base rate is below 0%. 
[bookmark: a834623][bookmark: _Toc106276019]Warranties
[bookmark: a229833]Each of the parties warrants to the other that it has full power and authority to enter into and perform this agreement.
The Customer warrants that there are no agreements between it and a third party which conflict with the terms of this Agreement.
[bookmark: a778625]The Developer shall perform the Services with reasonable care and skill.
[bookmark: a332601]This agreement sets out the full extent of the Developer's obligations and liabilities in respect of the supply of the Services. All conditions, warranties or other terms concerning the Services which might otherwise be implied into this agreement or any collateral contract (whether by statute or otherwise) are hereby expressly excluded.
The Customer acknowledges and agrees that it has been referred to the GPL governing Drupal and enters into this agreement specifically subject to the terms of the GPL.
[bookmark: a672264]The Developer:
[bookmark: a432639]does not warrant that:
[bookmark: a654513]the Customer's use of the Services or the Site will be uninterrupted or error-free; or
[bookmark: a822128]the Services or the Site will be free from Vulnerabilities
[bookmark: a499782]the Services or the Site will comply with any Heightened Cybersecurity Requirements.
[bookmark: a735900][bookmark: _Toc106276020]Limitation of remedies and liability
[bookmark: a994843]Nothing in this agreement shall operate to exclude or limit the Developer's liability for:
[bookmark: a749173]death or personal injury caused by its negligence; or
[bookmark: a1009569]fraud; or
[bookmark: a439414]any other liability which cannot be excluded or limited under applicable law.
[bookmark: a415461]The Developer shall not be liable to the Customer for any damage to software, damage to or loss of data, loss of profit, anticipated profits, revenues, anticipated savings, goodwill or business opportunity, or for any indirect or consequential loss or damage, loss of reputation or loss of, damage to or corruption of data. 
The Developer shall not be liable to the Customer by reason of any representation or warranty, condition or other term or any duty of common law, or under the express terms of this Agreement, for any consequential, special, incidental or punitive loss or damage (whether for loss of current or future profits, loss of enterprise value or otherwise) and whether occasioned by the negligence of the respective parties, their employees or agents or otherwise, even if advised of the possibility of such damages, except that this limitation shall not apply to damages directly or indirectly arising from personal injury or death caused by a party’s negligence.
[bookmark: a956163]Where the Developer is indemnified by the Customer under this Agreement, such indemnification shall also apply for the benefit of the Developer’s affiliates and the employees, officers, directors and agents of any of them, acting in such capacity.
Subject to clause 9.1, the Developer's aggregate liability in respect of claims based on events in any calendar year arising out of or in connection with this agreement or any collateral contract, whether in contract or tort (including negligence) or otherwise, shall in no circumstances exceed 10% of the total Charges payable by the Customer to the Developer under this agreement in that calendar year.	Comment by Stella: Adjust percentage based on contract value
To the fullest extent permitted by law, apart from the foregoing warranties and indemnity, the Developer makes no additional representations or warranties, and disclaims all warranties, representations, and liabilities, whether express or implied, arising from contract or tort (except fraud), imposed by statute or otherwise, relating to the conduct of the Project, including any warranties as to merchantability, fitness for purpose, correspondence with description, or non-infringement.
As the Customer is a business and not a consumer, the parties agree, understand and accept that Supply of Goods and Services Act 1980, European Communities (Unfair Terms in Consumer Contracts) Regulations, S.I. No. 27 of 1995 (‘the Regulations’) as amended by the European Communities (Unfair Terms in Consumer Contracts) (Amendment) Regulations 2000, S.I. No. 307 of 2000 the European Communities (Unfair Terms in Consumer Contracts) (Amendment) Regulations 2013, S.I. 160 of 2013 the Distance Selling Regulations (S.I. No. 484 of 2013). and Consumer Protection Act 2007 do not apply and are waived and excluded to the fullest extent possible.
[bookmark: a599634][bookmark: _Toc106276021]Intellectual property rights
[bookmark: a934800]All Intellectual Property Rights in the Site (including in the content of the Site and the Site Software), but excluding the Materials and any pre-existing Intellectual Property Rights of the Developer and any third-party or open-source components (including Drupal), arising in connection with this agreement shall vest in and be the property of the Customer. The Developer shall, at the Customer's request and cost, execute all documents and do all acts necessary to give effect to this clause, and shall deliver to the Customer the source code, repository history and build and deployment configuration for the Site. To the extent that any pre-existing Developer materials or third-party components are incorporated in the Site, the Developer grants the Customer a perpetual, irrevocable, royalty-free and transferable licence to use, maintain, modify and have modified those materials for the purposes of operating, supporting and further developing the Site, including by a replacement supplier.
[bookmark: a663722]The Customer shall indemnify the Developer against all damages, losses and expenses arising as a result of any action or claim that the Materials infringe the Intellectual Property Rights of a third party.
[bookmark: a742536]The Developer shall indemnify the Customer against all damages, losses and expenses arising as a result of any action or claim that the Site infringes any Intellectual Property Rights of a third party in  Ireland, other than infringements referred to in clause 10.2.
[bookmark: a178197]The indemnities in clause 10.2, clause 10.3 and clause 11.4 are subject to the following conditions:
[bookmark: a684265]the indemnified party promptly notifies the indemnifier in writing of the claim;
[bookmark: a900482]the indemnified party makes no admissions or settlements without the indemnifier's prior written consent;
[bookmark: a782988]the indemnified party gives the indemnifier all information and assistance that the indemnifier may reasonably require; and
[bookmark: a135472]the indemnified party allows the indemnifier complete control over the litigation and settlement of any action or claim.
[bookmark: a78020]The indemnities in clause 10.2, clause 10.3 and clause 11.4 may not be invoked to the extent that the action or claim arises out of the indemnifier's compliance with any designs, specifications or instructions of the indemnified party.
[bookmark: a515955][bookmark: _Toc106276022]Site content
[bookmark: a936571]The Developer may update the Site with Materials provided from time to time by the Customer. The Customer shall ensure that the Materials do not infringe any applicable laws, regulations or third party rights (including material which is obscene, indecent, pornographic, seditious, offensive, defamatory, threatening, liable to incite racial hatred or acts of terrorism, menacing, blasphemous or in breach of any third party Intellectual Property Rights) (Inappropriate Content).
[bookmark: a409141]The Developer shall grant the Customer access to log into the Website in order to add or update content on the Site.   
[bookmark: a257012]The Customer shall include only Materials on the Site. The Customer acknowledges that the Developer has no control over any content placed on the Site by Visitors or the Customer and does not purport to monitor the content of the Site. The Developer reserves the right to remove content from the Site where it reasonably suspects such content is Inappropriate Content. The Developer shall notify the Customer promptly if it becomes aware of any allegation that any content on the Site may be Inappropriate Content.
[bookmark: a182243]The Customer shall indemnify the Developer against all damages, losses and expenses arising as a result of any action or claim that the Materials constitute Inappropriate Content.
[bookmark: a406550]The Developer may include statements and/or confirmation on the Site to the effect that the Site was designed and/or developed by the Developer. 
[bookmark: a836299][bookmark: _Toc106276023]Data protection
[bookmark: a382995]Both parties will comply with all applicable requirements of the Data Protection Legislation. This clause 12 is in addition to, and does not relieve, remove or replace, a party's obligations or rights under the Data Protection Legislation.
[bookmark: a141830]The parties acknowledge that for the purposes of the Data Protection Legislation, the Customer is the Controller and the Developer is the Processor. Schedule 3 sets out each of the parties’ additional obligations, as well as the scope, nature and purpose of processing by the Developer, the duration of the processing and the types of Personal Data and categories of Data Subject.
[bookmark: a162511]Without prejudice to the generality of clause 12.1, the Customer will ensure that it has all necessary appropriate consents and notices in place to enable lawful transfer of the Personal Data to the Developer and/or lawful collection of the Personal Data by the Developer on behalf of the Customer] for the duration and purposes of this agreement.	Comment by Stella: Collection of data?
[bookmark: a549695]Without prejudice to the generality of clause 12.1, the Developer shall, in relation to any Personal Data processed in connection with the performance by the Developer of its obligations under this agreement:
[bookmark: a394754]process that Personal Data only on the documented written instructions of the Customer which are set out in Schedule 3 unless the Developer is required by Irish Law to otherwise process that Personal Data. Where the Developer is relying on Irish Law as the basis for processing Personal Data, the Developer shall promptly notify the Customer of this before performing the processing required by the Irish Law unless the Irish Law prohibits the Developer from so notifying the Customer;
[bookmark: a635153]ensure that it has in place appropriate technical and organisational measures, reviewed and approved by the Customer, to protect against unauthorised or unlawful processing of Personal Data and against accidental loss or destruction of, or damage to, Personal Data, appropriate to the harm that might result from the unauthorised or unlawful processing or accidental loss, destruction or damage and the nature of the data to be protected, having regard to the state of technological development and the cost of implementing any measures (those measures may include, where appropriate, pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of its systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the technical and organisational measures adopted by it);
[bookmark: a308420]ensure that all personnel who have access to and/or process Personal Data are obliged to keep the Personal Data confidential; and
[bookmark: a220675]not transfer any Personal Data outside of the European Economic Area unless the prior written consent of the Customer has been obtained or the following conditions are fulfilled:
[bookmark: a496781]the Customer or the Developer has provided appropriate safeguards in relation to the transfer;
[bookmark: a666472]the Data Subject has enforceable rights and effective legal remedies;
[bookmark: a453813]the Developer complies with its obligations under the Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred; and
[bookmark: a318917]the Developer complies with reasonable instructions notified to it in advance by the Customer with respect to the processing of the Personal Data;
[bookmark: a560301]assist the Customer, at the Customer's cost, in responding to any request from a Data Subject and in ensuring compliance with its obligations under the Data Protection Legislation with respect to security, breach notifications, impact assessments and consultations with supervisory authorities or regulators;
[bookmark: a367316]notify the Customer without undue delay on becoming aware of a Personal Data breach;
[bookmark: a227642]at the written direction of the Customer, delete or return Personal Data and copies thereof to the Customer on termination of the agreement unless required by Irish Law to store the Personal Data; and
[bookmark: a265845]maintain complete and accurate records and information to demonstrate its compliance with this clause 12 and allow for audits by the Customer or the Customer's designated auditor and immediately inform the Customer if, in the opinion of the Developer, an instruction infringes the Data Protection Legislation.
[bookmark: a889967]The Customer does not consent to the Developer appointing any third party processor of Personal Data under this agreement	Comment by Stella: Confirm no sub-processor, if there is, change this - see project templates for alternative wording
[bookmark: a679852]Either party may, at any time on not less than 30 days’ notice, revise this clause 12 by replacing it with any applicable controller to processor standard clauses or similar terms adopted by the Data Protection Commissioner or forming part of an applicable certification scheme (which shall apply when replaced by attachment to this agreement).
[bookmark: a829758][bookmark: _Toc106276024]Term and termination
[bookmark: a729581]This agreement shall commence on the Effective Date.
Either party may, at any time on not less than 60 days’ written notice, terminate the agreement.	Comment by Stella: Is 60 days termination enough?
[bookmark: a295692]Without affecting any other right or remedy available to it, either party may terminate this agreement with immediate effect by giving written notice to the other party if:
[bookmark: a331781]the other party fails to pay any amount due under this agreement on the due date for payment and remains in default not less than 7 days after being notified in writing to make such payment;
[bookmark: a957934]the other party commits a material breach of any term of this agreement and (if such breach is remediable) fails to remedy that breach within a period of 30 days after being notified in writing to do so;
[bookmark: _Hlk108103866]the other party repeatedly breaches any of the terms of this agreement in such a manner as to reasonably justify the opinion that its conduct is inconsistent with it having the intention or ability to give effect to the terms of this agreement;
[bookmark: a715668]the other party suspends, or threatens to suspend, payment of its debts or is unable to pay its debts as they fall due or admits inability to pay its debts or is deemed unable to pay its debts within the meaning of section 570 of the Companies Act 2014 ;
[bookmark: a305525]the other party commences negotiations with all or any class of any of its creditors with a view to rescheduling any of its debts, or makes a proposal for or enters into any compromise or arrangement with its creditors other than (being a company) for the sole purpose of a scheme for a solvent amalgamation of that other party with one or more other companies or the solvent reconstruction of that other party;
[bookmark: a90948]a petition is filed, a notice is given, a resolution is passed, or an order is made, for or in connection with the winding up of the other party;
[bookmark: a203523]an application is made to court, or an order is made, for the appointment of an examiner, or if a notice of intention to appoint an examiner is given or if an examiner is appointed, over the other party (being a company, partnership or limited liability partnership);
[bookmark: a836104]the holder of a qualifying floating charge over the assets of that other party (being a company or limited liability partnership) has become entitled to appoint or has appointed an administrative receiver;
[bookmark: a493351]a person becomes entitled to appoint a receiver over all or any of the assets of the other party or a receiver is appointed over all or any of the assets of the other party;
[bookmark: a990453]a creditor or encumbrancer of the other party attaches or takes possession of, or a distress, execution, sequestration or other such process is levied or enforced on or sued against, the whole or any part of the other party's assets and such attachment or process is not discharged within 14 days;
[bookmark: a469452]any event occurs, or proceeding is taken, with respect to the other party in any jurisdiction to which it is subject that has an effect equivalent or similar to any of the events mentioned in clause 13.3(c) to clause 13.3(i) (inclusive);
[bookmark: a853028]the other party suspends or ceases, or threatens to suspend or cease, carrying on all or a substantial part of its business; or
[bookmark: a265576]the other party's financial position deteriorates so far as to reasonably justify the opinion that its ability to give effect to the terms of this agreement is in jeopardy; or
[bookmark: a905560]any warranty given by the other party in clause 8 of this agreement is found to be untrue or misleading.
[bookmark: a184834]On termination of this agreement by the Developer under clause 13.3, all licences granted by the Developer under this agreement shall terminate immediately.
[bookmark: a195515]On expiry or termination of this agreement for any reason (and notwithstanding clause 13.3), the Developer shall, at no additional cost to the Customer and irrespective of the reason for termination, promptly hand over the Site to the Customer or its nominated replacement supplier, including the complete source code and repository history, all build, deployment and hosting configuration, DNS and TLS control, administrator and third-party service credentials, a full export of all content and databases, the Materials, and all associated documentation, together with reasonable transition assistance so as to avoid any interruption to the Site, as further described in the RFT (Appendix 1, Section 4.6).
[bookmark: a163471]On expiry or termination of this agreement, all provisions of this agreement shall cease to have effect, except that any provision which can reasonably be inferred as continuing or is expressly stated to continue shall continue in full force and effect.
[bookmark: a259603][bookmark: _Toc106277140]Change control
The Customer will notify the Developer in writing of any requested changes to the Service Level at least 30 days in advance of the month start in which they are to occur.
The Developer must confirm to the Customer within 14 days of any associated changes to the Charges as a result of the changes to the Service Level.
All changes to the Service Level must be accepted and confirmed by the Developer in writing before the new Service Level can take effect. 
In respect of an increase to the Service Level, the Developer reserves the right to defer or delay the commencement of the increased Service Level until such time as the necessary resources can be put in place.  
[bookmark: a836394][bookmark: _Toc106276025]Force majeure
[bookmark: a808395]Neither party shall be in breach of this agreement nor liable for delay in performing, or failure to perform, any of its obligations under this agreement if such delay or failure result from events, circumstances or causes beyond its reasonable control. In such circumstances the affected party shall be entitled to a reasonable extension of the time for performing such obligations. If the period of delay or non-performance continues for 2 months, the party not affected may terminate this agreement by giving 30 days’ written notice to the affected party.
[bookmark: a793669][bookmark: _Toc106276026]Confidentiality
[bookmark: a547999]Each party undertakes that it shall not at any time during this agreement, and for a period of three (3) years after termination or expiry of this agreement, disclose to any person any confidential information concerning the business, affairs, customers, clients or Developers of the other party or of any member of the group of companies to which the other party belongs, except as permitted by clause 15.2.
[bookmark: a946187]Each party may disclose the other party's confidential information:
[bookmark: a780898]to its employees, officers, representatives, contractors, subcontractors or advisers who need to know such information for the purposes of exercising the party's rights or carrying out its obligations under or in connection with this agreement. Each party shall ensure that its employees, officers, representatives, contractors, subcontractors or advisers to whom it discloses the other party's confidential information comply with this clause 15; and
[bookmark: a823430]as may be required by law, a court of competent jurisdiction or any governmental or regulatory authority.
[bookmark: a725573]No party shall use any other party's confidential information for any purpose other than to exercise its rights and perform its obligations under or in connection with this agreement.
[bookmark: a537081][bookmark: _Toc106276027]Notices
[bookmark: a520663]Any notice or other communication given to a party under or in connection with this contract shall be in writing and shall be:
[bookmark: a343839]delivered by hand or by pre-paid ordinary post or other next working day delivery service at its registered office (if a company) or its principal place of business (in any other case); or 
[bookmark: a739048][bookmark: a659520]sent by email to the address of the other party specified in Clause 1.1
Any notice or communication shall be deemed to have been received:
[bookmark: a553420]if delivered by hand, at the time the notice is left at the proper address;
[bookmark: a375883]if sent by pre-paid ordinary post or other next working day delivery service, at 5.00 pm on the second Business Day after posting;
[bookmark: a642916]if sent by email, at the time of transmission, or, if this time falls outside business hours in the place of receipt, when business hours resume. In this clause 17.2(c), business hours means 9.00 am to 5.00 pm Monday to Friday on a day that is not a public holiday in the place of receipt.
[bookmark: a242948]This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.
[bookmark: a504453][bookmark: _Toc106276028]Publicity
[bookmark: a190650]All media releases, public announcements and public disclosures by either party relating to this agreement or its subject matter, including promotional or marketing material, shall be co-ordinated with the other party and approved jointly by the parties prior to release. Nothing in this agreement shall preclude the Developer from displaying information about the Website in a portfolio section of the Developer’s own website or in any promotional material published by or on behalf of the Developer.
[bookmark: a397640][bookmark: _Toc106276029]Assignment
[bookmark: a511090]Neither party shall assign, transfer, mortgage, charge, subcontract, delegate, declare a trust over or deal in any other manner with any of its rights and obligations under this agreement.
[bookmark: a436320][bookmark: _Toc106276030]Entire agreement
[bookmark: a660628]This agreement constitutes the entire agreement between the parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.
[bookmark: a799712]Each party acknowledges that in entering into this agreement it does not rely on any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in this agreement. Each party agrees that it shall have no claim for innocent or negligent misrepresentation or negligent misstatement based on any statement in this agreement.
[bookmark: _Toc106276031]Parties
This Agreement shall be binding upon and run for the benefit of the parties, their successors and permitted assigns.
Nothing shall be deemed to constitute a partnership between the parties, or make any party an agent for any other party, for any purpose whatsoever, or make the Developer, or any of its servants, agents or employees, an employee of the customer.
[bookmark: a83837][bookmark: _Toc106276032]Variation and Counterparts
No variation hereof shall be effective unless made in writing and signed by the Developer and the Customer. 
The Charges are fixed in accordance with the successful Tender and may be varied only by written agreement of both parties under the change-control provisions of this agreement.     
This agreement may be executed in any number of counterparts, each of which when so executed shall be deemed to be an original and all of which when taken together shall constitute this agreement.
[bookmark: _Toc106276033]Costs
[bookmark: _Toc82522821]Each party shall bear its own legal and professional advisers’ costs and expenses incurred in connection with the negotiation and entering into of this agreement.
[bookmark: a131171][bookmark: _Toc106276034]Waiver
[bookmark: a398204]A waiver of any right or remedy under this agreement or by law is only effective if given in writing and shall not be deemed a waiver of any subsequent right or remedy.
[bookmark: a869712]A failure or delay by a party to exercise any right or remedy provided under this agreement or by law shall not constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict any further exercise of that or any other right or remedy. No single or partial exercise of any right or remedy provided under this agreement or by law shall prevent or restrict the further exercise of that or any other right or remedy.
[bookmark: a534359][bookmark: _Toc106276035]Rights and remedies
[bookmark: a420341]Except as expressly provided in this agreement, the rights and remedies provided under this agreement are in addition to, and not exclusive of, any rights or remedies provided by law.
[bookmark: a212013][bookmark: _Toc106276036]Severance
[bookmark: a656170]If any provision or part-provision of this agreement is or becomes invalid, illegal or unenforceable, it shall be deemed deleted, but that shall not affect the validity and enforceability of the rest of this agreement.
[bookmark: a1051379]If any provision or part-provision of this agreement is deemed deleted under clause 25.1, the parties shall negotiate in good faith to agree a replacement provision that, to the greatest extent possible, achieves the intended commercial result of the original provision.
[bookmark: _Toc106276037]Further Assurance 
[bookmark: _Toc82522826]Each party shall do and execute, or arrange for the doing and executing of, each necessary act, document and thing reasonably within its power to implement this agreement.
[bookmark: a859528][bookmark: _Toc106276038]Governing law
[bookmark: a656583]This agreement and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with it or its subject matter or formation shall be governed by and construed in accordance with the law of Ireland.
[bookmark: a496590][bookmark: _Toc106276039]Jurisdiction
[bookmark: a891798]Each party irrevocably agrees that the courts of Ireland shall have exclusive jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with this agreement or its subject matter or formation.
This agreement has been entered into on the date stated at the beginning of it.
[bookmark: _Toc106280510][bookmark: a959705]Service Level
The Developer will deliver 16 hours per month to the Customer, where the charge per hour in respect of these services are shown in Schedule 2.
Reserved hours not availed of will be charged for. Unused hours can be carried over to the following month(s) with a maximum of one month's subscription applied.

[bookmark: _Toc106280511]Charges
	
	[Package per Tender]

	Hours per month
	16

	Hourly rate (ex VAT)
	[rate per Pricing Template]



Hours delivered in excess of the selected package will be charged at the standard rate for the relevant subscription package exclusive of VAT.
The Charges are those set out in the successful Tender and the Pricing Template and are fixed for the term, save for any variation agreed in writing under the change-control provisions of this agreement. 


[bookmark: a561188][bookmark: _Toc256000033][bookmark: _Toc106280512]Personal data, processing and data subjects
DATA PROCESSING AGREEMENT

As per the requirements of the General Data Protection Regulation (GDPR), this Data Processing Agreement (DPA) is a binding agreement between the Developer, as the data processor and Customer as the data controller, to comply with the Data Protection Laws of Ireland.  This contract forms part of our overall Agreement and does not replace it.   

Obligations & Rights of the Processor – the Developer

1. The data processor complies with GDPR Principles and ensures that all processing meets relevant Data Protection Laws
2. Will only act on the written instructions of the Controller
3. Ensures that anyone processing data are subject to a duty of confidence and do not process Controller data except on instructions from the Controller
4. Uses its best endeavours to safeguard and protect all personal data from unauthorised or unlawful processing, including (but not limited to) accidental loss, destruction or damage and will ensure the security of processing through the demonstration and implementation of appropriate technical and organisational measures
5. Ensures that where a sub-processor is used, they only engage a sub-processor with the prior consent of the data Controller.  Any changes or replacements of sub-processors will be based on prior consent of the data Controller.  (not applicable in this case)   
6. Understands that where any sub-processor is used on their behalf, that any failure on the part of the sub-processor to comply with the Data Protection Laws or the relevant data processing agreement, the initial processor remains fully liable to the Controller for the performance of the sub-processor’s obligations. (not applicable in this case) 
7. Assists the data Controller in providing subject access and allowing data subjects to exercise their rights under the Data Protection Laws, if required
8. Assists the data Controller in meeting its data protection obligations in relation to the security of processing, data protection impact assessments (DPIA), data audits and the investigation and notification of personal data breaches 
9. Delete or return all personal data to the Controller as requested at the end of the contract
10. The Processor will make available to the Controller, in the form of a data audit, all information necessary to demonstrate compliance with the obligations laid down by the Irish Data Protection Laws and allow for, and contribute to audits, including inspections, conducted by the Controller or another auditor mandated by the Controller
11. Tell the Controller immediately if they have done something (or are asked to do something) that infringes a data protection law
12. Co-operate with the Supervisory Authorities, in this instance, the Irish Data Protection Commission in relation to a Supervisory Authority investigation 
13. Notify the controller of any personal data breaches immediately. The Controller must investigate and make a data privacy risk decision to report the breach to the Supervisory Authority, within 72 hours.
14. In the event of an issue relating to data protection, please contact our Data Protection Officer [Contractor DPO email address]  
15. Appoint (in writing) a representative within the EU. (not applicable in this case). 
16. Nothing within this agreement relieves the Processor of their own direct responsibilities, obligations and liabilities under Data Protection Laws.
17. The processor is responsible for ensuring that each of its employees, agents, subcontractors or vendors are made aware of its obligations regarding the security and protection of the personal data and the terms set out in this agreement.   All employees and contractors have updated and adequate contracts that includes Standard Contractual Clause, in line with data protection law.
18. To ensure continuity of service and support, on occasion data will be processed outside the EEA. This processing will only be carried out by an employee/contractor of the processor, under adequate data protection contract.   
19. If the processor is required to transfer data to a third country by Union or Member State law, the processor shall inform the Controller of this legal requirement before processing.  
Obligations and Rights of the Client (data controller)  

20. [bookmark: _Hlk513626440]The Controller is responsible for verifying the validity and suitability of the processor and named sub-processors before entering a business relationship
21. The Controller shall carry out adequate and appropriate on-boarding and due diligence checks for all Processors, with a full assessment of the Data Protection Law requirements
22. The Controller shall verify that the Processor has adequate and documented processes for data breaches, data retention and data transfers in place
23. The Controller shall obtain evidence from the processor as to the verification and reliability of the employees used by the processor, certificates, accreditations and policies as referred to in the due diligence procedure, if applicable.
24. Ensure technical and operational measures are in place as described in Annex 1 of this agreement.
25. Ensure procedures in place for allowing data subjects to exercise their rights, including (but not limited to), subject access requests, erasure & rectification procedures and restriction of processing measures.  
26. Where the Controller has authorised the use of any sub-processor by the initial Processor, the details of the sub-processor must be added to Annex 2 of this agreement (not applicable in this case)
Annex 1
Processing Detail
1. The Controller has appointed the Developer, the processor for the purpose of services relating to websites and web applications
2. The duration of the processing is outlined within the Principle Contract.  The Controller or Processor can terminate this agreement as per the Principle Contract
3. The requirement for the Processor to act on behalf of the Controller is to process the following data type and category: standard website contact details and other bespoke personal information.  This may include special category data.
4. The Processor can demonstrate and provide sufficient guarantees as to the implementation of appropriate technical and organisational measures taken to ensure data security and protection including encryption, pseudonymisation and anonymisation of data where appropriate. 



Annex 2
Authorised Sub-Processors 
the Developer, the processor can confirm that they do not contract any element of their work to sub-processors.  All services are carried out by employees/contractors of the Developer. 

Contract Signature 	Comment by Stella Power: Sign / update sig



________________________________		_____________________________	
Authorised Individual 					Authorised Signature
For and on behalf of Customer


________________________________		_____________________________
Director Name 					Director Signature
For and on behalf of [the Contractor]	
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