Questions and Answers Digest 1 
Question 1: 

Clause 7(E) sets the Contractor’s aggregate liability cap but the amount is blank and the clause is prefaced “Delete and replace with ‘Not Used’ if not applicable.” Please confirm (a) that clause 7(E) will be retained so that a financial cap applies, and (b) the level of that cap.
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 2:

Clause 7(E) excludes from the cap only fraud, personal injury/death and the clause 6(D) IP indemnity (“for which no limit applies”). Please confirm these are the only exclusions and that all other liability — including under clauses 6, 7(A), 7(C), 7(F) and 25 — is within the cap.
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 3:

Clause 7 does not expressly bring liability for breach of clause 25 (Data Protection and Security) / Data Protection Laws within the aggregate cap. Please confirm such liability is subject to the clause 7(E) cap and is not unlimited.
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 4:

Schedule E (Data Protection) is unpopulated (“complete when completing the contract”). For the supply of Adobe licences under the VIP programme, the Contractor acts as reseller; any processing of personal data in connection with the software is performed by Adobe under Adobe’s own data-processing terms. Please confirm (a) whether the Contracting Authority envisages the Contractor processing any personal data directly under this Agreement, and (b) if processing is performed solely by Adobe, whether the Contracting Authority will accept Adobe's data-processing terms being applied in place of a Contractor-specific Schedule E.
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 5:

Please confirm any data-protection audit under Schedule E will be subject to reasonable conditions (prior written notice, confidentiality undertakings, scope limited to the Services) and that, as Adobe is the software provider, such audit will not require access to Adobe’s environment
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 6:

Clause 7(B) excludes indirect losses for both parties but expressly preserves them “in respect of the Contractor’s indemnity under clause 6(D),” and clause 6(D) itself extends to losses “whether direct, indirect or consequential.” Please confirm the Contracting Authority will remove indirect and consequential loss from clause 6(D) so that the mutual exclusion in 7(B) applies without exception (save fraud and death/personal injury).
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 7:

Clause 7(C) entitles the Client to recover “excess prices” on re-procurement. Please confirm this remedy is subject to the 7(E) aggregate liability cap, and confirm whether such recovery is in addition to or in lieu of liquidated damages under clause 2(E) for the same failure to deliver.
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 8:

Clause 6(D) requires an uncapped indemnity (per 7(E)) against third-party IP infringement, covering direct, indirect and consequential loss. As the Contractor resells Adobe products under the VIP programme and is not the manufacturer, please confirm the Contracting Authority will (a) subject clause 6(D) to the liability cap, and (b) accept that, for resold Adobe products, IP claims are addressed under the remedies available from Adobe.
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 9:

Clause 6(C) provides that “None of the provisions of the Sale of Goods Acts 1893 and 1980 shall be excluded or limited.” As Adobe products are licensed software rather than tangible goods sold, please confirm how the Sale of Goods Acts are intended to apply, and that the Contractor's obligations in respect of the software are limited to procuring the licence grant on Adobe’s terms.

Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 10:

 The RFT does not use the terms “reseller” or “resale” and treats the Contractor as principal supplier (clauses 1(C), 4 and 6(C)). Please confirm the Contracting Authority will accept a Special Term recording that the Contractor acts as reseller/payment agent only for Adobe products, with end-user taking its licence from Adobe under the VIP terms/EULA.
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 11:

 Clause 4(B) provides title passes on payment, and clause 4(A) requires Goods delivered "free of encumbrances or retention of title clauses.” As Adobe products are licensed (not sold) and Adobe retains ownership of software, please confirm “title” means licence entitlement, and retention-of-title does not conflict with Adobe’s retained ownership.
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 12:

The inspection/acceptance regime in clause 3 is framed for tangible goods (rejection against sample/Specification; guarantee against “faulty materials or workmanship”). Please confirm that, for licences, acceptance for payment purposes is the delivery of valid licence entitlements/keys, rather than a separate acceptance-testing or sample-conformance process. Please also confirm whether Schedule D (Service Levels) will be populated and, if so, the service levels that will apply, given that clause 11B(4) requires compliance with Schedule D.
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 13:

Clause 2(E) provides liquidated damages of 5 percent per week of late delivery, capped at 10 percent, “without prejudice to any general right to damages.” Please confirm liquidated damages are the sole and exclusive financial remedy for delay, to avoid double recovery.
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 14:

Please confirm liquidated damages under clause 2(E) do not accrue for delay caused by the Client, by a Force Majeure Event, or by the third-party vendor (Adobe) outside the Contractor's reasonable control, and that the 10 percent Threshold is calculated by reference to the affected order only.

Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 15:

Clause 10(A) permits either party to terminate for convenience “without liability for compensation or damages” on [blank] months’ notice. Please confirm the notice period and that, where the Contractor has procured non-cancellable annual Adobe subscriptions to fulfil orders, the Client remains liable for committed subscription charges for the unexpired period (as accrued liabilities preserved by the surviving-obligations provision at clause 10, paragraph 9).
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 16:

The Goods Contract term is 36 months (Part 1.4), with the Client's right to extend for two periods of 12 months (clause 1.5). Paragraph 2.10.6 provides that the percentage markup shall not increase during the maximum term, and that the total price may adjust on each anniversary to reflect changes in the official Adobe price list. Please confirm (a) that this mechanism applies during any extension period under clause 1.5, (b) that paragraph 2.10.4 (currency risk borne by the Tenderer) does not prevent such annual adjustments, and (c) whether the Contracting Authority's exercise of an extension requires the Contractor's consent.
Answer:  
If a 3-year fixed price contract is agreed, we expect that any adjustment on price will only occur on each year of any agreed extension, and then, only by the same increase of the official Adobe Price list supplied to the reseller. If an annual fixed price contract is agreed, we expect that any adjustment on price will only occur on each anniversary including any agreed extensions and then only by the same increase in the official Adobe price list supplied to the reseller. Paragraph 2.10.4 prevents any annual adjustments related to currency variations being passed on to the Contracting Authority. Any extensions to the initial 3-year term must be agreed by both parties.
Question 17:

Clause 7(F) entitles the Client to withhold a "Retention Amount" from payments if dissatisfied with performance; the formula and percentage cap are both blank. Please confirm whether clause 7(F) will be retained or marked "Not Used" and, if retained, the formula and percentage cap that will apply.
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 18:

Clause 5(F) provides for retention of Professional Services Withholding Tax under section 523, Taxes Consolidation Act 1997. Please confirm whether the Contracting Authority considers PSWT applicable to the Charges under this Agreement, given that it is for the supply of software licences rather than professional services.
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 19:

Appendix 1, paragraph 2(c) states the Contracting Authority "will commit to procuring a minimum of 100 Adobe licenses for a 3 year period." However, clause 6(A)(8) provides that "the Client shall be under no obligation to purchase any minimum number or value of Goods." Given the order of priority at clause 1(i) of the Agreement, please clarify whether the minimum commitment in Appendix 1 is a binding obligation
Answer:  
Adobe often offers cheaper 3-year fixed price agreements, if there is a commitment to purchase 100+ licenses. If a minimum commitment to procure 100 Adobe licenses is required for a tenderer to submit their most competitive 3-year fixed price, the contracting Authority will provide this commitment to the tenderers for this purpose. This will only become a binding obligation upon completion of the contract between the contracting authority and the successful tenderer.
Question 20:

Clause 9(C) provides that either Party may terminate if a Force Majeure Event continues for "[insert number] calendar days." Please confirm the number of days that will be inserted.
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 21:

Clause 15(B) requires the Client's prior written consent for any sub-contract, and clause 2(C) disallows "Contractor pre-printed terms and conditions." Adobe, as the upstream manufacturer and licensor, supplies licences to end users under its own VIP programme terms and EULA. Please confirm (a) that Adobe's role as licensor does not constitute a sub-contract requiring consent under clause 15(B), and (b) that Adobe's VIP terms and EULA are not "Contractor pre-printed terms and conditions" within the meaning of clause 2(C).
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
Question 22:

The Goods Contract terms are stated to be non-negotiable, yet clause 24 provides a Change Control Procedure and Appendix 2 permits additional Adobe products during the term. Please confirm (i) whether clause 24 extends to terms and pricing or only to scope; (ii) how prices for additional products under Appendix 2 will be agreed post-award, consistent with Regulation 72 of SI 284/2016; and (iii) whether the Contracting Authority's approach (paragraph 2.3.2) precludes Special Terms alongside a Tender as contemplated by the standard OGP Goods Contract form.
Answer:  
Appendix 5 (The Goods Contract) will only be completed with the successful tenderer prior to signing the contract. Clarifications related to the final contract can be discussed at that time.
