[bookmark: _Toc47622366][bookmark: _Toc114219468][bookmark: _Toc525825122][bookmark: _Toc534367447]Appendix 6: Services Contract




[The Minister for Education and Youth]
 
and

[Insert successful Contractor’s full legal name(s)]


SERVICES CONTRACT


Relating to the provision of Services pursuant to

Request for Tenders for the Provision of a 
Time and Attendance (T&A) using a Software as a Service (SaaS)

[bookmark: _Toc525825123][bookmark: _Toc69219654][bookmark: _Toc99122190]THIS AGREEMENT IS MADE ON THE [DATE E.G. 2ND] DAY OF [MONTH] 20[YEAR] BETWEEN:

THE MINISTER FOR EDUCATION AND YOUTH care of Marlborough St, North City, Dublin 1, D01 RC96 (“Client”);
and
[INSERT SUCCESSFUL CONTRACTOR’S FULL LEGAL NAME], a company registered in [insert jurisdiction and company registration details] and having its registered office at [insert address] (“Contractor”),  
together, the “Parties” to this Agreement; and “Party” means any one of them 
WHEREAS:
	A. 
	The Client published on www.etenders.gov.ie and in the Official Journal of the European Union a contract notice [insert details of contract notice] for the provision of a Time and Attendance Solution (T&A) using a software as a service (SaaS) model.  


	B.
	By way of a Request for Tender (the “RFT”) published on [insert date] the Client invited tenders for the provision of the services described in Appendix 1 to the RFT (the “Services”). References to the RFT shall include any clarifications issued by the Client via the messaging facility on www.etenders.gov.ie between [insert date] and [insert date] (the “RFT Clarifications”).  The RFT (including the RFT Clarifications) is hereby incorporated by reference into this Agreement.


	C.
	The Contractor submitted a tender in response to the RFT (the “Tender”). References to the Tender shall include any clarifications issued by the Contractor in writing to the Client between [insert date] and [insert date] (the “Tender Clarifications”). The Tender (including the Tender Clarifications) is hereby incorporated by reference into this Agreement. 


	
D.
	After an evaluation of all tenders, the Tender was selected as being the most economically advantageous tender.


	E.
	The Contractor has represented that it has the skills, knowledge and expertise to provide the Services in accordance with Client’s requirements.


	F.
	In reliance upon Contractor’s skill, knowledge, experience and the Tender, Client wishes to engage Contractor to provide the Services to Client.


	G.
	Accordingly, the Contractor has agreed to provide the Services to Client on the terms and conditions of this Agreement. 



[bookmark: _Toc525825124][bookmark: _Toc69219655][bookmark: _Toc99122191]IT IS HEREBY AGREED AS FOLLOWS:
	1.
	This “Agreement" or the “Agreement” consists of the following documents (the “Agreement”), and in the case of conflict of wording, in the following order of priority:


	
	a.
	This Services Contract and Schedules A to Q attached here to;


	
	b.
	The RFT; 

	
	
	

	
	c.
	The Tender;


	
	d.

e.
	The Response.

Such additional terms and conditions (“Contractor Terms and Conditions”) related to the provision of the Services included by the Contractor in its Response, and which have been appended at Schedule R, and only to the extent that they are compatible with this Agreement and Schedules A to Q attached hereto.
In particular, any such Contractor Terms and Conditions which relate to:
(i) Term (including renewal, auto renewal or extension thereof);
(ii) Termination and Exit Management;
(iii) Liability;
(iv) Data Protection;
(v) Suspension of Services;
(vi) Warranties and Indemnities;
(vii) The payment of any fees not otherwise set out in Schedule C (Pricing); and
(viii) Jurisdiction.
are hereby disapplied, regardless of any provision to the contrary in any Contractor Terms and Conditions. Any Contractor Terms and Conditions which are referenced or otherwise accessed by means of hyperlink, URL etc. shall only form part of this Agreement where they have been downloaded and appended at Schedule R, as at the date of this Agreement. Any such documents not so included at Schedule R, or any subsequent changes to such documents made without the consent of the Client save as permitted pursuant to Clause 45, shall not form part of this Agreement.


	2.
	The Contractor agrees to provide the Services to the Client in accordance with this Agreement and in accordance with the terms and conditions of Schedule A (Terms and Conditions).  Schedule B (The Specification) details the nature, quality, quantity and functional specifications of the Services to be delivered in accordance with the RFT and the Tender.


	3.
	Subject to the terms and conditions of this Agreement, the Client agrees to pay to the Contractor the charges as stipulated in Schedule C (Pricing).  The Charges are exclusive of VAT which shall be due at the rate applicable on the date of the VAT invoice. 


	4.
	For the purposes of this Agreement, the Client’s Contact is [insert contact name]. The Contractor’s Contact is [insert contact name].


	5.
	This Agreement shall take effect on the date of this Agreement (the “Effective Date”) and shall expire on the sixth (6) anniversary thereof, unless it is otherwise terminated in accordance with the provisions of this Agreement or otherwise lawfully terminated or otherwise lawfully extended as agreed between the Parties (“the Term”).

The Contracting Authority reserves the right, at its discretion, to extend the Term for a period or periods of three (3) Years, with a maximum of three (3) such extensions on the same terms and conditions, subject to the Contracting Authority’s obligations at law. The Term will not exceed fifteen (15) Years in the aggregate.


	6.
	Unless otherwise specified in this Agreement, a defined term shall have the same meaning as assigned to it in the RFT. Unless defined elsewhere in this Agreement or unless the context requires otherwise, words and phrases in this Agreement shall have the following meanings:
 
[bookmark: _Toc29550744][bookmark: _Toc29553180]“Acceptance” means that the Acceptance Tests for a Milestone or Deliverable (as applicable) have been successfully completed in accordance with the Acceptance Criteria.  “Accept” and “Accepted” shall be construed accordingly;
“Acceptance Criteria” means the criteria which relate to the Acceptance of a Milestone or Deliverable (as applicable);
“Acceptance Tests” means the tests specified and to be carried out by Client to determine whether the Acceptance Criteria have been met;
“Action List” has the meaning as set out in paragraph 3.4 of Schedule I (Governance);
[bookmark: _Toc512613475][bookmark: _Toc514769989]“Applicable Laws” means all applicable laws, statutes, statutory instruments, orders, regulations, Parliamentary rules and codes of practice (whether or not having the force of law) in force from time to time and which apply to the provision of the Services;
“Authorised Users” means all Contracting Authority Users including ESBS Users, ETB users including but not limited to Finance and Administration staff and Centre Users, approvers, contractors, Apprentice and Learner Users and any other party authorised by or on behalf of Contracting Authority (or another authorised user falling within this definition) to use or access the T&A Solution, including (where necessary) any provider of services to Contracting Authority.
“Available” means that the T&A Solution is available for Authorised Users to use and functioning in accordance with Schedule B (The Specification). “Availability” shall be construed accordingly; 
“BCDR Plan” means Contractor’s business continuity and disaster recovery plan, described in Schedule L (Business Continuity and Disaster Recovery), as amended and updated from time to time in accordance with this Agreement; 
“Business Day” means a day (other than a Saturday, Sunday or a public holiday in Ireland); 
“Business Hours” means 8am to 6pm on Business Days;
“Change” means any change to this Agreement;
“Change Control Procedure” means the procedure to be followed for Changes, as set out at paragraphs 4 to 7 (Change Control Procedure) of Schedule I (Governance);
“Change Request” means a request for a Change which shall be made in accordance with paragraph 5.3 of Schedule I (Governance);
“Charges” means the charges specified in Schedule C (Pricing); 
“Client Background IP” means all Intellectual Property Rights or other proprietary rights owned or licensed by Client on or prior to the Effective Date or which are subsequently licensed by Client from any third party or created independently or acquired by Client at any time;
“Client Data” means any data (including any Personal Data relating to the staff, customers or suppliers of Client and Authorised Users), metadata, documents, text, drawings, diagrams, images or sounds (together with any database made up of any of those), embodied in any medium, that are supplied to Contractor or a Subcontractor by or on behalf of Client or any Authorised User (including any data stored in the T&A Solution), or which Contractor is required to generate, process, store or transmit pursuant to this Agreement;
“Confidential Information” means the Client Data, the content of this Agreement and all information, whether technical or commercial, howsoever disclosed and by any means, including disclosure in writing, on disc, by data transfer, orally, by inspection of documents or pursuant to discussions between the Parties, where the information is: 
identified as confidential at the time of disclosure; or 
ought reasonably to be considered confidential given the nature of the information or the circumstances of disclosure;
“Consent” means all approvals, consents, licences, concessions, certificates and statutory agreements required from any competent authority or third party necessary for performing obligations under this Agreement;
“Contractor Background IP” means all Intellectual Property Rights or other proprietary rights owned or licensed by Contractor prior to the Effective Date, or which are subsequently licensed by Contractor or created independently by Contractor in each case separately from the performance of the Services;
[bookmark: _Hlk16172909]“Control” means that a person possesses, directly or indirectly, the power to direct or cause the direction of the management and policies of the other person (whether through the ownership of voting shares, by contract or otherwise), and “Controls” and “Controlled” and other similar terms shall be interpreted accordingly;
“Corrective Action” has the meaning given to it in clause 24.1 (Corrective Action);
“Data Controller” has the meaning given under the Data Protection Laws;
“Data Processor” has the meaning given under the Data Protection Laws;
“Data Protection Laws”  means all applicable national and EU data protection laws, regulations and guidelines, including Regulation (EU) 2016/679 on the protection of natural persons with regard to the processing of personal data and on the free movement of such data, and repealing  Directive 95/46/EC (the “General Data Protection Regulation”), and any guidelines and codes of practice issued by the Office of the Data Protection Commission or any other supervisory authority for data protection in Ireland; 
“Data Subject” has the meaning given under the Data Protection Laws; 
“Data Subject Access Request” means a request made by a Data Subject in accordance with rights granted under the Data Protection Laws to access his or her Personal Data;
“Defective Item” has the meaning given to it in clause 3.7 (Implementation and Acceptance Testing); 
“Delay” means any failure by Contractor to achieve a Milestone by the relevant Milestone Date;
“Deliverable” means such products, work, or services to be delivered by the Contractor under this Agreement and as may be more particularly set out in the Detailed Project Plan appended at Schedule J to this Agreement; 
“Detailed Project Plan” means the plan submitted by the Contractor for the fulfilment of its responsibilities under this Agreement for the design, configuration, migration, testing, training, and implementation of the Services to meet the requirements of the RFT including the Deliverables and Milestones as approved by the Client and appended at Schedule J to this Agreement;
“Developed IPRs” has the meaning set out in clause 8.4 (Intellectual Property Rights);
“Dispute” means any Dispute, controversy or claim of whatever nature arising under, out of or in connection with this Agreement, including any question of the breach, interpretation, validity, effect, performance or termination of this Agreement and any claim for set-off or counterclaim;
“Dispute Resolution Procedure” means the procedure set out at clause 43 (Dispute Resolution Procedure);
“Effective Date” means [insert date agreement becomes effective]; 
“Enhanced Co-operation” has the meaning given to it in clause 25 (Enhanced Co-operation);
“Escalation Process” means the initial stages of the process for dealing with Disputes, without the intervention of third parties, as set out in clauses 43.1 to 43.4 (Dispute Resolution Procedure);
“Event of Default” has the meaning given to it in clause 27.2 (Termination);
“Exit Assistance Period” means the period commencing on the Exit Assistance Start Date up until and including the date specified by Client as being the date upon which the Exit Services shall finish.  The Exit Assistance Period shall not, without Contractor’s prior written consent, be greater than 24 Months;
“Exit Assistance Start Date” means: (i) where either Party serves notice on the other Party to terminate this Agreement, the date specified by the Client upon which the Exit Assistance Period shall commence; or (ii) where the Term (as may be extended) will expire, the day which is 6 Months prior to the final day of the Term (as may be extended), unless the Client has notified to Contractor that an alternative date is to be treated as such;
“Exit Management Plan” means an integrated plan developed by the Parties to affect an orderly transition of the Services from Contractor to the Client and/or the Replacement Contractor(s) in the event of expiry or termination of this Agreement (in full or in part) meeting the requirements set out in Schedule O (Exit Management);
“Exit Management Services” means the obligations set out in Schedule O (Exit Management) and in any Exit Management Plan to be performed by Contractor in support of any transition of the Services from Contractor to the Client and/or the Replacement Contractor(s);
“Exit Manager” has the meaning set out in paragraph 3.1 of Schedule O (Exit Management);
“Exit Services” means any services to be provided by Contractor during the Exit Assistance Period, whether specified in Schedule O (Exit Management), any exit plan generated pursuant to that Schedule or otherwise;
“Financial Distress Event” has the meaning given to it in paragraph 2.1 of Schedule Q (Financial Distress);
“Financial Distress Service Continuity Plan” means a plan setting out how the Contractor (together with the Material Subcontractors, where appropriate) shall ensure the continued performance and delivery of the Services in accordance with this Agreement in the event that Contractor and/or a Material Subcontractor suffers a Financial Distress Event and/or an Insolvency Event;
“Go-Live Date” means each date on which the T&A Solution commences to operate effectively in a live working environment for each Wave, as set out in Schedule J (Detailed Project Plan) (as may be refined or modified by agreement of the Parties);
“Good Industry Practice” means the exercise of that degree of skill, diligence, prudence and foresight which would reasonably and ordinarily be expected to be exercised by a skilled and experienced operator engaged in the same type of undertaking under the same or similar circumstances and conditions;
“Governance Structure” has the meaning given to it in paragraph 1.2 of Schedule I (Governance) and includes the “Change Control Board”, “A&L Operations Team / ETB Working Group”  and the “Project Status Meetings” (as these terms are described in Schedule I (Governance); 
“Impact Statement” means an assessment of a Change Request, which shall be made in accordance with paragraph 6.1 of Schedule I (Governance);
 “Implementation Period” means the period from the Effective Date until the final Go Live date;
“Implementation Services” means the services to be provided by Contractor as specified in the Detailed Project Plan; 
“Incident” means any defect or failure in the T&A Solution that prevents it from operating in accordance with its normal use without interruption or delay or failure to perform to its level of functionality required in the specification as set out in Schedule B (The Specification); 
“Insolvency Event” means the occurrence of Contractor becoming insolvent, becoming bankrupt, entering into examinership, being wound up, having a receiving order made against it, making any arrangement with its creditors generally or taking or suffering any similar action as a result of debt, or any event having an equivalent effect;
“Intellectual Property Rights” means all patents, rights to inventions, utility models, copyright and related rights, trade-marks, service marks, trade, business and domain names, rights in trade dress or get-up, rights in goodwill or to sue for passing off, unfair competition rights, rights in designs, rights in computer software, database rights, topography rights, rights in confidential information (including know-how and trade secrets) and any other Intellectual Property Rights, in each case whether registered or unregistered and including all applications for, and renewals or extensions of, such rights, and all similar or equivalent rights or forms of protection in any part of the world; 
“Interruption Event” has the meaning given to it in paragraph 1.3 of Schedule L (Business Continuity and Disaster Recovery;
“IPR Claim” has the meaning given to it in clause 8 (Intellectual Property Rights);
“Milestone” means the dates and deadlines by which particular Deliverables or obligations of the Contractor are scheduled to be completed as set out in the Detailed Project Plan included at Schedule J;
“Key Personnel” means Personnel whom the Parties agree are ‘Key Personnel’ in accordance with clause 10 (Key Personnel); 
“Liabilities” means any action, award, claim, cost (including legal costs), damage, loss, demand, expense, liability, interest, fine (including by a regulator), penalty, taxation or proceeding;
“Malicious Software” means any software program or code intended to destroy, interfere with, corrupt, or enable unauthorised access to, or cause other undesired effects on program files, data or other information, executable code or application software macros, whether or not its operation is immediate or delayed, and whether the malicious software is introduced wilfully, negligently or without knowledge of its existence;
“Material Subcontractor” means any Subcontractor who: (i) Processes Client Data; and/or (ii) provides any non-standard/bespoke element of the Services which cannot easily be obtained from a Replacement Contractor in a reasonable timeframe (including the timeframes applicable to the Client where such Replacement Contractor must be appointed pursuant to a tendering process); or (iii) provides Services under a subcontract which accounts directly or indirectly for 25 % or more of the Charges in any Month or Year (in aggregate);
“MI” means management information;
“Milestone Date” means any date described as such in the Detailed Project Plan included at Schedule J; 
“Month” means a calendar month;
“Monthly Charges” means the Charges identified as such in Schedule C (Pricing);
“Persistent Service Failure” shall mean:
(a)    2 or more Service Failures relating to a Priority Level 1 in 3 continuous Months; or
(b)    4 or more Service Failures relating to a Priority Level 1 in any continuous 12 Months; 
“Personal Data” has the meaning given under Data Protection Laws; 
“Personnel” means the persons employed or engaged from time to time by Contractor or any Subcontractor to carry out any part of the Services, including the Key Personnel;
“Policies” means Client’s policies and procedures as set out in Schedule H (Policies), together with such other policies and procedures as may be agreed in accordance with the Change Control Procedure from time to time;
“Processing” has the meaning given under Data Protection Laws; and the terms “Process” and “Processed” shall be construed accordingly;
“Quotation” has the meaning given to it in paragraph 6.1(viii) of Schedule I (Governance);
“Records” has the meaning given to it clause 13.1 (Audit and Quality Assurance);
“Regulations” means the European Union (Award of Public Authority Contracts) Regulations 2016 (Statutory Instrument 284 of 2016);
“Relevant Terms” has the meaning given to it clause 4.2 (Contractor Obligations);
“Relief Event” means any failure by Client to comply with its obligations under this Agreement which has an adverse effect on the ability of Contractor to achieve a Milestone by the applicable Milestone Date, in circumstances where Contractor has complied with its obligations in accordance with clause 2 (Milestones) in respect of that failure;
“Remedial Costs” means the reasonable additional expenses directly incurred by Client as a result of any Remedial Plan; 
“Remedial Plan” has the meaning given to it in clause 26.2 (Remedial Plan);
“Remedial Plan Process” has the meaning given to it in clause 26.1 (Remedial Plan Process);
“Remedial Rights” has the meaning given to it in clause 23.2 (Performance Standard);
“Replacement Services” means any services which Client or any Authorised User receives in substitution for any of the Services following termination or partial termination of this Agreement, whether those services are provided by Client internally and/or by any third party;
“Replacement Contractor” means Client or a person or service provider selected by Client to provide the Replacement Services, in whole or in part, whether during the currency of this Agreement or following termination (in whole or in part) of this Agreement;
“Representative” means the representative appointed by a Party under clause 15.1 (Governance and Escalation);
“Resolution” means a solution to an Incident, supplied to and acceptable to Client, to enable continuation of Client’s business and its use of the T&A Solution.  Client acknowledges that an interim Resolution or fix may be required to enable the continuation of Client business; 
“Resolution Time” means the time to be taken by Personnel working on Contractor Helpdesk to provide a Resolution to an Incident.  The Resolution Time commences upon notification of the Incident to Contractor, either verbally or electronically by Client, or via any monitoring of the T&A Solution by Contractor which identifies the Incident. Where an Incident occurs outside of Business Hours, the Resolution Time for a Priority Level 1 Incident commences immediately upon notification and for all other Incidents commences at the start of the next period of Business Hours;  
“Response” means a communication from Contractor to Client acknowledging receipt of an Incident report, providing an Incident tracking identifier and informing Client that Contractor has commenced diagnosis of the Incident;   
“Response Time” means the time taken by Personnel working on Contractor Helpdesk to assess each Incident once reported and to provide a Response to Client.  The Response Time commences upon notification of the Incident to Contractor, either verbally or electronically by Client, or via any monitoring of the T&A Solution by Contractor which identifies the Incident. Where an Incident occurs outside of Business Hours, the Response Time for a Priority Level 1 Incident commences immediately upon notification and for all other Incidents commences at the start of the next period of Business Hours;  
“T&A Solution” means the series of technology and electronic information systems and solutions provided or made available by or on behalf of Contractor to Client, in the context of the provision of the Services; 
“Services” means the provision of the T&A Solution and all software, customisation, configuration, Upgrades, data migration, testing, implementation, hosting, training, development, integration and other services (including post-implementation services) necessary for the purpose of providing, supporting and enhancing the T&A Solution as more particularly described in the RFT and the Service Level Agreement at Schedule D and any other products, deliverables, and services to be provided by the Contractor to the Client (i) described in the Tender, (ii) identified in this Agreement, or (iii) otherwise necessary to comply with this Agreement;
“Service Failure” means the failure by the Contractor to meet or exceed the Service Levels as specified in Schedule D (Service Level Agreement); 
“Subcontractor” means any third party who provides or is involved in the provision of the Services and is appointed in accordance with clause 30 (Assignment and Subcontracting);
“System Specification” means the specification applicable to the T&A Solution as may be set out in Schedule B (The Specification) or otherwise agreed by the Parties in writing and, in relation to each component of the T&A Solution, the published specification of that component (although in the event of any conflict between the express terms of this Agreement and a published specification, the terms of this Agreement shall prevail); 
“Termination Notice” means a validly issued written notice complying with clauses 27.3 (Termination) and 42 (Notices) served by a Party on the other Party to terminate this Agreement, in whole or in part, either immediately or at a date specified in the notice; 
“Transferring Contract” has the meaning set out in Schedule O (Exit Management);
“Upgrades” means the enhancement, update, modification of the T&A Solution, or any part(s) of the T&A Solution, by the Contractor from time to time for the purposes of extending the functionality of the T&A Solution and keeping the T&A Solution up to date with changing business and technical requirements.  This includes, but is not limited to, significant patch bundles (such as service packs or service updates) as released by the Contractor on a scheduled yearly/quarterly/ monthly basis;
“Unavailable” means that the T&A Solution or any part of it is not Available;
“VAT” means value added tax chargeable under Irish law; 
“Wave” means each stage of the performance and delivery of the Services by which the T&A Solution will be developed (configuration and customisation), implemented and made available, as set out in the Detailed Project Plan included at Schedule J (as may be refined or modified by agreement of the Parties); and
“Year” means each 12-month consecutive period, commencing on the Effective Date or anniversary thereof.


	7.
		In this Agreement (unless the context otherwise requires):


	(a)
	the words “including”, “include”, “for example”, “in particular” and words of similar effect shall not limit the general effect of the words which precede them;


	(b)	
	reference to any agreement, contract, document or deed shall include that document as varied, supplemented or novated;


	(c)
	words importing the singular shall include the plural and vice versa;


	(d)
	the headings, index and front sheet are all for reference only and shall be ignored when construing this Agreement;


	(e)
	references to a clause, Schedule, paragraph, Appendix or Exhibit are references to the clause, schedule, paragraph, appendix or exhibit of, or to, this Agreement.  References within Schedules to paragraphs, appendices or exhibits are to paragraphs, appendices or exhibits of that Schedule, unless indicated otherwise;


	(f)
	[bookmark: _Hlk16844254]reference to any legislative provision shall be deemed to include any statutory instrument, by-law, regulation, rule, subordinate or delegated legislation or order and any rules and regulations which are made under it, and any subsequent re-enactment or amendment of the same; 





	8.




9.






	In the event that any ambiguity or question of intent or interpretation arises in relation to this Agreement, this Agreement shall be construed as if drafted jointly by the Parties and no presumption or burden of proof shall arise favouring or disfavouring any Party by virtue of the authorship of any of the provisions of this Agreement.

The Contractor acknowledges and accepts the paramount importance of compliance with the Data Protection Laws and hereby agrees that, without prejudice to clauses 17 and 18 of Schedule A: Terms and Conditions, the Services shall, at all times, be provided in a manner that adheres to the concepts of Data Protection by design and by default (as required by Article 25 of the General Data Protection Regulation). In any event, the Contractor agrees that this Agreement shall never be interpreted in a way that would be in conflict with the Data Protection Laws.




	SIGNED for and on behalf of the Client

__________________________
(Being a duly authorised officer)
	SIGNED for and on behalf of the Contractor

______________________________

	Witness
	Witness



[bookmark: _Toc525825125][bookmark: _Toc69219656][bookmark: _Toc99122192][bookmark: _Toc99536887][bookmark: _Toc99541683][bookmark: AM]Schedule A: Terms and Conditions
[bookmark: _Toc525825126][bookmark: _Toc69219657][bookmark: _Toc99122193]1.	SERVICES
	1.1
	From the Effective Date, Contractor shall provide the Services.


	1.2
	Upon Go-Live for each Wave, Contractor shall ensure the T&A Solution is Available to Client and Authorised Users in accordance with the terms of this Agreement.


	1.3
	In providing the Services, Contractor shall use a standard of care, skill, and diligence consistent with Good Industry Practice.



[bookmark: _Toc525825127][bookmark: _Toc69219658][bookmark: _Toc99122194]2.	MILESTONES 
	2.1
	The Contractor shall comply with the Detailed Project Plan and shall complete each Milestone by the relevant Milestone Date.


	2.2
	The Client shall follow the process described in Schedule E (Acceptance and Approval Procedure) to ascertain the successful completion of a Milestone in accordance with the Detailed Project Plan and, if the relevant criteria are achieved, shall approve the Milestone.


	2.3.
	If the Contractor is unable to or believes it is unlikely to be able to meet a Milestone Date, it shall inform the Client promptly and provide the Client with details of the reason for the Delay, including if the Contractor reasonably believes that a Relief Event has occurred or is likely to occur, how long the Delay is likely to last and the steps the Contractor is taking to remedy the Delay.  Notwithstanding the occurrence of a Relief Event, the Contractor shall use all reasonable endeavours to eliminate the consequences of any Delay and shall use all reasonable endeavours to deploy additional resources and take action that is necessary to remedy the Delay.  



[bookmark: _Toc525825128][bookmark: _Toc69219659][bookmark: _Toc99122195]3.	IMPLEMENTATION AND ACCEPTANCE TESTING
	3.1
	The Contractor shall, within one month of the Effective Date, submit the Detailed Project Plan for the design, configuration, migration, testing, training, and implementation of the T&A Solution to meet the requirements of the RFT and which shall be appended at Schedule J (Detailed Project Plan) to this Agreement.


	3.2
	The Detailed Project Plan shall include details of all Deliverables and Milestones as approved by the Client.


	3.3
	The Detailed Project Plan shall align with the Requirements of the RFT and with the Contractor’s Tender and shall be subject to approval by the Client.
	

	3.4
	Any proposed changes to the Detailed Project Plan shall be made in accordance with the Change Control Procedure set out in Schedule I (Governance).


	3.5
	The Acceptance and Approval Procedure set out in Schedule E (Acceptance and Approval Procedure) shall apply in respect of all Deliverables and Milestones set out in the Detailed Project Plan.


	3.6
	[bookmark: _Ref16676938]Upon the completion of all Milestones to the reasonable satisfaction of Client (including the completion of all Acceptance Tests in accordance with Schedule E (Acceptance and Approval Procedure)), the Client shall confirm in writing to the Contractor that the Implementation Period is complete and that all Go-Live Dates have been achieved. 


	3.7
	[bookmark: _Ref366662127][bookmark: _Ref24533961]Without prejudice to Client’s right to terminate this Agreement for an Event of Default, if the Client reasonably considers that, where Acceptance Tests have been agreed to apply to a Deliverable or Milestone, the Deliverable or Milestone does not pass the applicable Acceptance Tests (“Defective Item”), then the Client may, by written notice to the Contractor:


	
	(a)
	require the Contractor, within a reasonable period of time (as determined by the Client), at its own expense (without prejudice to the Client’s other rights and remedies under this Agreement) to address the non-conformance by providing such replacement items and/or additional resources as will enable the Defective Item to pass repeat Acceptance Tests and re-submit the Defective Item to the Client.  If, following any such resubmission, the Deliverable or Milestone is still a Defective Item, the Client may exercise either of the options in the remainder of this clause 3.7; or


	
	(b)
	accept the Defective Item, in whole or in part, subject to certain conditions of Acceptance as may be agreed between the Parties; or


	
	(c)
	[bookmark: _Ref24533939][bookmark: _Ref511904713][bookmark: _Ref16768172]where the non-conformance is material, reject the Defective Item.



[bookmark: _Toc525825129][bookmark: _Toc69219660][bookmark: _Toc99122196]4.	CONTRACTOR OBLIGATIONS
	4.1.
	[bookmark: _Ref16087136]The Contractor shall perform this Agreement in accordance with:

	
	(a)
	[bookmark: _Ref16086457]the terms of this Agreement;


	
	(b)
	Good Industry Practice;


	
	(c)
	all Applicable Laws (and shall not cause the Client to breach any Applicable Laws); and


	
	(d)
	[bookmark: _Ref296087774][bookmark: _Ref296088581]the Policies as set out in Schedule H.


	4.2
	[bookmark: _Ref16499849]Without prejudice to clause 30 (Assignment and Subcontracting), the Contractor shall ensure that any person associated with Contractor who is performing Services in connection with this Agreement does so only on the basis of a written contract which imposes on and secures from such person obligations equivalent to those imposed on the Contractor in clause 4.10 (“Relevant Terms”). The Contractor shall be responsible for the observance and performance by such persons of the Relevant Terms and shall be directly liable to the Client for any breach by such persons of any of the Relevant Terms. The Contractor shall, if called upon to do so, make available to the Client, copies of such subcontracting agreements in order to evidence compliance with this clause.


	4.3
	The Contractor shall:


	
	(a)
	obtain, maintain and comply with all Consents; 


	
	(b)
	allocate sufficient resources to deliver the Services in accordance with the terms of this Agreement; 


	
	(c)






(d)
	provide reasonable assistance to and co-operate with other suppliers and service providers to the Client and/or Authorised Users and with all other relevant third parties, in each case to the extent reasonably necessary for the smooth provision of (and the Client’s and Authorised Users’ enjoyment of) this Agreement and the services provided to the Client and Authorised Users by their other suppliers and service providers; and 

comply with all reasonable directions of the Client in so far as is necessary for the provision of the services.


	4.4
	The Contractor shall, throughout the Term, monitor its compliance with its obligations under this Agreement.  If the Contractor becomes aware of any breach by it of its obligations under this Agreement, then, without limiting or affecting the Client’s rights and entitlements under or pursuant to this Agreement, the Contractor shall promptly:


	
	(a)
	Notify the Client of such breach; and


	
	(b)
	use all reasonable endeavours to remedy such breach.



[bookmark: _Toc525825130][bookmark: _Toc69219661][bookmark: _Toc99122197]5.	SERVICE LEVELS
	5.1
	The Contractor shall perform the Services so as to achieve or exceed the Service Levels as described in the Service Level Agreement included in Schedule D (Service Level Agreement).


	5.2
	If the Contractor fails to meet any Service Level, Service Credits shall be applicable as described in Schedule D (Service Level Agreement).


	5.3
	[bookmark: _Ref32419970]The Contractor shall take all necessary steps to mitigate the effects of any Service Failure(s) in as short a time as reasonably possible.
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	6.1
	A “Force Majeure Event” means an event or circumstance or combination of events and/or circumstances not within the reasonable control of the Affected Party (as defined in clause 6.2 below) which has the effect of delaying or preventing that Party from complying with its obligations under this Agreement including but not limited to acts of God, war, out-break of disease (excluding COVID 19 or any related variants), insurrection, riot, civil disturbance, rebellion, acts of terrorism, government regulations, embargoes, explosions, fires, floods, tempests excluding industrial action of whatever nature or cause (strikes, lockouts and similar). For the avoidance of doubt, a Force Majeure Event does not exempt the Contractor from compliance with its obligations under Clause 18 (Disaster Recovery & Business Continuity) and Clause 29 (Exit Management).


	6.2
	In the event of any failure, interruption or delay in the performance of either Party’s obligations resulting from any Force Majeure Event, the “Affected Party” shall promptly notify the other Party in writing specifying:


	
	(a)
	the nature of the Force Majeure Event;


	
	(b)
	the anticipated delay in the performance of obligations;


	
	(c)
	the action proposed to minimise the impact of the Force Majeure Event;


	
	and the Affected Party shall not be liable or have any responsibility of any kind for any loss or damage thereby incurred or suffered by the other Party, provided always that the Affected Party shall use all reasonable efforts to minimise the effects of the same and shall resume the performance of its obligations as soon as reasonably possible after the removal of the cause.


	6.3
	If the Force Majeure Event continues for thirty (30) calendar days either Party may terminate this Agreement by providing not less than fourteen (14) days written notice to the other Party.


	6.4
	In circumstances where the Contractor is the Affected Party, the Client shall be relieved from any obligation to make payments under this Agreement save to the extent that payments are properly due and payable for obligations actually fulfilled by the Contractor in accordance with the terms and conditions of this Agreement.



[bookmark: _Toc525825134][bookmark: _Toc69219665][bookmark: _Toc99122201]7.	USER SUBSCRIPTION AND LICENCE
	7.1
	Without limiting or affecting clause 8 (Intellectual Property Rights), the Contractor grants the Client and all Authorised Users an irrevocable, non-transferable (except as permitted in this Agreement) and non-exclusive licence to access and use (including the right to load, store, transmit, display, copy (for the purposes of loading, execution, storage, transmission or display), modify, adapt, enhance and otherwise utilise) the T&A Solution during the Term.


	7.2
	To the extent that the Contractor is required to obtain rights, licenses, permissions, clearances, approvals and/or attribution information necessary for the Contractor to license or use the T&A Solution in any manner, the Contractor undertakes that it has done and will continue to do so.  The Contractor has made and will continue to make all payments to third parties necessary to obtain the right to license or use the T&A Solution.  Upon the Client’s request, the Contractor shall deliver to the Client all evidence necessary to show that the Contractor has properly obtained the rights to license or use the T&A Solution.


	7.3
	The Contractor shall provide the Client and each Authorised User with access to the T&A Solution.


	7.4
	The Client shall not, and shall take reasonable steps to procure that no Authorised User shall:


	
	(a)
	sell, license, assign, or transfer any part of the T&A Solution licensed to it in accordance with this Clause 7; or


	
	(b)
	decompile, disassemble, or reverse engineer any part of the T&A Solution licensed to it in accordance with this Clause 7 (except to the extent permitted by Applicable Laws or otherwise expressly permitted and provided for under this Agreement).


	7.5
	The Parties acknowledge and agree that the Contractor shall only have a direct contractual relationship with the Client and not any other Authorised User.  The Contractor shall not present any terms and conditions, including any licence terms, to any Authorised User, including when granting access to the T&A Solution.  In addition, unless providing Services in accordance with the terms of this Agreement, the Contractor shall not contact any Authorised User (except for the Client Contact) without the Client’s prior written consent.



[bookmark: _Toc525825135][bookmark: _Toc69219666][bookmark: _Toc99122202]8.	INTELLECTUAL PROPERTY RIGHTS
	8.1
	All Intellectual Property Rights in any information, know-how and materials made available by the Client or Authorised Users to the Contractor under or in connection with this Agreement, including Client Background IP and Client Data, shall remain vested in the Client, the Authorised Users or their respective licensors. For the avoidance of doubt, the Contractor acknowledges that the Client retains all rights, title and interest to the Client Data and all information that is the output of any computer processing, or other electronic manipulation, of the Client Data.


	8.2
	The Client hereby grants to the Contractor, during the Term only, a royalty-free, non-transferable, non-exclusive, revocable licence to use the Intellectual Property Rights identified in clause 8.1 solely to the extent necessary for the Contractor to perform its obligations under this Agreement.


	8.3
	The T&A Solution is licensed to the Client and Authorised Users under clause 7.1 (User Subscription and Licence).  Subject to clause 8.5, all Intellectual Property Rights in the T&A Solution and Contractor Background IP shall continue to be owned by the Contractor or its licensors and nothing in this Agreement shall operate to grant or transfer any rights in those Intellectual Property Rights to the Client or Authorised Users except as provided in clause 7.1 (User Subscription and Licence).


	8.4
	All Intellectual Property Rights which are created by the performance of the Services, or which are embodied in Deliverables (excluding any Contractor Background IP) shall be owned by the Contractor (the “Developed IPRs”).  For the avoidance of any doubt this shall:


	
	(a)
	include any software which has been specially developed for the Client as part of the Services; and


	
	(b)
	include any standard software products which have not been specially developed for the Client as part of the Services and are generally made available to customers of the Contractor or its licensors.  


	8.5
	The Contractor grants the Client an irrevocable, royalty free, transferrable, sub-licensable, worldwide licence to use the Developed IPRs during the Term. The Contractor must obtain the grant of any third-party IPRs so the Client can enjoy full use of the Developed IPRs during the Term. To the extent that any Developed IPRs incorporate Contractor Background IP, the Contractor hereby grants the Client an irrevocable, royalty free, transferrable, sub-licensable, worldwide licence to use, copy, modify, adapt, enhance and otherwise utilise any Contractor Background IP within the Developed IPRs during the Term.


	8.6
	The Contractor hereby indemnifies the Client and each Authorised User and shall keep and hold the Client and each Authorised User harmless from and in respect of all and any liability, loss or damages (whether direct, indirect or consequential), claims, costs or expenses which arise by reason of any breach of third party Intellectual Property Rights in so far as any such rights are used for the purposes of this Agreement.


	8.7
	The Contractor undertakes to defend the Client and each Authorised User from and against any claim or action that the possession or use in accordance with this Agreement of the T&A Solution (or any part of it), the Services, Contractor Background IP, any Deliverable or any third party Intellectual Property Rights licensed pursuant to this clause 8, by it or any Authorised User, infringes the Intellectual Property Rights of any third party (“IPR Claim”).    


	8.8
	If any third party makes an IPR Claim, or notifies an intention to make an IPR Claim against the Client, or if the Client becomes aware of an IPR Claim against an Authorised User, then the Client shall (at the Contractor’s cost):


	
	(a)
	as soon as reasonably practicable, give written notice of the IPR Claim to the Contractor, specifying the nature of the IPR Claim in reasonable detail;


	
	(b)
	not make any admission of liability, agreement or compromise in relation to the IPR Claim without the prior written consent of the Contractor (such consent not to be unreasonably conditioned, withheld or delayed); and


	
	(c)
	give the Contractor and its professional advisers such access as the Contractor may reasonably require, at reasonable times and on reasonable prior notice, to its officers, directors, employees, agents, representatives or advisers, and to any relevant assets, accounts, documents and records within the power or control of the Client which are subject to the IPR Claim, so as to enable the Contractor and its professional advisers to examine them and to take copies (at the Contractor’s expense) for the purpose of assessing the IPR Claim;


	8.9
	In respect of each IPR Claim, subject to clause 8.10 below and to clause 16 (Confidentiality and Publicity), the Contractor shall be entitled to defend the IPR Claim provided that:


	
	(a)
	The Contractor clearly has sufficient financial standing to meet any liability to the  Client and any Authorised User under this Agreement in respect of the IPR Claim or, if the Contractor does not clearly have such sufficient financial standing at any point during which the liability remains outstanding, the Contractor provides the Client with financial security in respect of the Client’s reasonable estimate of its and the Authorised Users’ potential exposure under the IPR Claim, unless the Client waives this requirement in a given case;


	
	(b)
	The Contractor acts, takes over, and runs and implements the defence of the IPR Claim promptly and diligently, using competent counsel and in such a way as not to bring the reputation of the Client and the Authorised Users into disrepute;


	
	(c)
	The Contractor properly consults with the Client and keeps Client fully informed with respect to the IPR Claim (and any matters associated with and progress concerning the IPR Claim) on an ongoing basis; and


	
	(d)
	The Contractor does not settle, admit fault or compromise the IPR Claim without the Client’s prior written consent (such consent not to be unreasonably withheld or delayed) provided that such consent will not be required for the settlement of any action, without admission of liability, if the amount of the claim at issue does not exceed two hundred and fifty thousand euro (€250,000); 


	[bookmark: _Hlk233022027]8.10
	Notwithstanding clause 8.9, the Client may elect by notice in writing to the Contractor not to hand over defence, Dispute, compromise or appeal of the IPR Claim (or of any incidental negotiations) if the Client is satisfied that sole control of the IPR Claim by the Contractor may place at risk or adversely affect:


	
	(a)
	the public interest;


	
	(b)
	national security or the threat of criminal activity; and/or


	
	(c)
	the operations, reputation or good standing of the Client and/or Authorised Users;


	
	Upon receipt of such written notice, the Client shall defend the IPR Claim and agrees to keep the Contractor fully informed with respect to the IPR Claim (and any matters associated with and progress concerning the IPR Claim) on an ongoing basis;


	8.11
	Without prejudice to clauses 8.6 and 8.7 or any other rights of the Client or any Authorised User, if any IPR Claim is made, or in the Contractor’s reasonable opinion is likely to be made, against the Client or any Authorised User, the Contractor may, at the Client’s option but the Contractor’s expense:


	
	(a)
	procure for the Client or the Authorised User the right to continue using and accessing the T&A Solution or Deliverable in accordance with the terms of this Agreement;


	
	(b)
	modify the T&A Solution or Deliverable so that it ceases to be infringing; or


	
	(c)
	replace the Deliverable or T&A Solution (or infringing part(s) of it) with non-infringing equivalent(s),


	
	provided that if Contractor modifies or replaces the Deliverable (or part of it), the modified or replacement Deliverable (or part of it) shall be subject, as applicable to clause 3 (Implementation and Acceptance Testing) and shall comply with obligations set out in clause 4 (Contractor Obligations) and:


	
	(d)
	the performance and/or quality of any modification or replacement item or activity concerned is at least equivalent to the performance and/or quality of the original item or activity;


	
	(e)
	any such action by Contractor does not have a material adverse effect on the performance of this Agreement, the Services and/or the T&A Solution;


	
	(f)
	there is no additional cost to the Client; and


	
	(g)
	the provisions of this Agreement continue to apply to and be complied with in respect of the items and activities concerned.


	8.12
	Ownership of Clocking Devices is with ETBs in line with section 2.9 of tender Response Document named ‘Clocking Devices’.    



[bookmark: _Toc525825137][bookmark: _Toc69219668][bookmark: _Toc99122204]9.	PERSONNEL
	9.1
	During the Term, the Contractor shall employ and engage sufficient Personnel to perform the Services in accordance with the terms of this Agreement.  Such Personnel shall be based at the Contractor premises but shall travel to and from the Client premises as may reasonably be required by the Client. Save in respect of the provision of training, for any such attendance, expenses will be paid for travel within Ireland only, at normal Civil Service travel and subsistence rates (where evidenced by vouched expenditure receipts). Copies of the Civil Service Travel & Subsistence Policy and Standard Rates are available at https://www.gov.ie/circulars .


	9.2
	The Contractor shall ensure that all Personnel engaged in the provision of the Services:


	
	(a)
	have the necessary skills, expertise, qualifications and experience to provide the Services in accordance with Good Industry Practice and the terms of this Agreement;


	
	(b)
	abide by any and all requirements, policies and procedures relating to the Contractor's provision of the Services, as set out in this Agreement or which are otherwise notified to the Contractor (including to the Personnel) by the Client;
 

	
	(c)
	have been subject to adequate pre-screening employment checks; and


	
	(d)
	where they will Process any Client Data, have received training in data protection requirements and are contractually bound to confidentiality in respect of any Processing of Client Data.


	9.3
	If in the reasonable opinion of the Client, any of the Personnel:


	
	(a)
	is not competent to perform his or her responsibilities under this Agreement; and/or


	
	(b)
	represents a security risk; and/or


	
	(c)
	is in any way disruptive to the business of the Client,


	
	the Client, acting reasonably, shall be entitled to insist on the immediate removal of such Personnel and replacement of such Personnel as soon as is reasonably practicable.  The Contractor shall comply with such request, which shall not relieve the Contractor from any of its obligations under this Agreement.


	9.4
	Without prejudice to its rights under clause 9.3, the Client shall be entitled to refuse to grant access to the Client’s premises and data to any Personnel who, in the reasonable opinion of the Client, represents a security risk or is in any way disruptive to the business of the Client.



[bookmark: _Toc525825138][bookmark: _Toc69219669][bookmark: _Toc99122205]10.	KEY PERSONNEL
	10.1
	The Parties shall agree in writing which Personnel shall be considered Key Personnel.  As at the Effective Date, the Key Personnel are specified in Schedule F (Key Personnel).


	10.2
	The Contractor acknowledges that the Key Personnel are essential to the proper provision of the Services to the Client and shall use all reasonable endeavours with a view to ensure continuity of the Key Personnel.


	10.3
	The Contractor shall not (and, where relevant, shall procure that the relevant Subcontractor shall not) remove or replace any of the Key Personnel (including by making any of the Key Personnel redundant or by reassigning them to work for any of the Contractor's (or the Subcontractor’s) other clients such that they are unable to fulfil their roles for the Client) unless:


	
	(a)
	requested to do so by the Client; or


	
	(b)
	the Contractor obtains the prior written consent of the Client, such consent not to be unreasonably withheld or delayed.


	10.4
	The Client shall have the right to interview and approve or reject any Key Personnel proposed by the Contractor, and the Client shall also have the right to request the replacement of any Key Personnel, provided the Contractor is granted a reasonable time to allocate suitable appropriately qualified replacement Key Personnel.


	10.5
	Any and all of the Key Personnel will remain under the overall control of the Contractor at all times.


	10.6
	Each of the Key Personnel shall be engaged to provide Services, for as long as is needed each week in order to achieve the obligations of the Contractor. If any Key Personnel propose being absent on short term leave of more than 5 consecutive Business Days, the Contractor shall inform the Client and, if the Client so requires, the Contractor shall provide suitable, appropriately skilled, qualified and experienced replacement Key Personnel during such absences.  In the case of long-term or annual leave in excess of 15 consecutive Business Days, the Contractor shall advise the Client at least 4 weeks in advance of that leave and, if the Client so requests, shall replace that member of its Key Personnel for the leave period with a suitable, appropriately skilled, qualified and experienced person to perform the tasks of that member of its Key Personnel.


	10.7
	The Contractor shall promptly, at the Client’s request, replace with suitable, appropriately skilled, qualified and experienced alternatives any of its Key Personnel who leave the Contractor's organisation or who are absent through illness or incapacity or for any other reason.



[bookmark: _Toc69219670][bookmark: _Toc99122206][bookmark: _Toc525825139]11.	LIABILITY FOR PERSONNEL 
	11.1
	The Contractor shall comply with all applicable obligations arising under the European Communities (Protection of Employees’ Rights on Transfer of Undertakings) Regulations 2003 (S.I. No. 131 of 2003) and Council Directive 2001/23/EC (together the “TUPE Regulations”) and failure to comply shall constitute a serious breach of this Agreement.  


	11.2





11.3
	The Contractor shall be liable for any Liabilities incurred by the Client (or any third party) in relation to this Agreement, or awarded against the Client (or any third party) in relation to this Agreement, arising out of or in connection with the employment of any of the Personnel, howsoever and whenever arising, including as a result of the Contractor’s failure or incapacity to fulfil its obligations under the TUPE Regulations. 

In the case of public procurement procedures which are subject to an International Procurement Instrument (IPI) measure within the meaning of Regulation (EU) 2022/1031, the Contractor shall comply with the following obligations:
(a) not to subcontract more than 50% of the total value of the contract to economic operators originating in a third country which is subject to an IPI measure;
(b) for contracts whose subject matter covers the supply of goods, to ensure for the duration of the contract that goods or services supplied or provided in the execution of the contract and originating in the third country which is subject to the IPI measure represent no more than 50% of the total value of the contract, irrespective of whether such goods or services are supplied or provided directly by the successful tenderer or by a subcontractor;
(c) to provide to the Client, upon request, adequate evidence corresponding to point (a) or (b) above;
to pay a proportionate charge, in the event of non-observance of the obligations referred to a point (a) or (b) above, of between 10% and 30% of the total value of the contract.




[bookmark: _Toc525825145][bookmark: _Toc69219676][bookmark: _Toc99122212]12.	CHARGES, INVOICING AND PAYMENTS
	12.1
	In consideration for the provision of access to the T&A Solution and the provision of Services, the Client shall pay the Charges to the Contractor in accordance with Schedule C (Pricing).


	12.2
	All payments to the Contractor shall be payable following receipt of the Contractor invoices which shall be presented when specified in Schedule C (Pricing).  All invoices submitted by the Contractor shall be valid VAT invoices and shall be accompanied by such information as reasonably requested by the Client.


	12.3
	Undisputed invoices shall be paid by the Client by electronic bank transfer (to the Contractor’s nominated bank account) within a maximum of 30 days of receipt by the Client (although undisputed invoices are typically paid by Client within 14 days of receipt by the Client). 
 

	12.4



12.5
	The Client shall have the right to withhold payment against any invoice which is not submitted in accordance with this Agreement or which, acting reasonably, it otherwise disputes.

The Client shall discharge the Charges subject to being in possession of the Contractor’s current Tax Clearance Certificate. The Contractor shall comply with all applicable EU and domestic taxation law and requirements.
  

	12.6
	The Client shall be entitled but not obliged, at any time or times, without notice to Contractor, to set off any liability of the Contractor to the Client against any liability of the Client to the Contractor (in either case howsoever arising and whether any such liability is due and payable or will become payable at a later date, actual or contingent, liquidated or unliquidated and irrespective of the currency of its denomination).  Any exercise by the Client of its rights under this clause shall be without prejudice to any other rights or remedies available to the Client under this Agreement or otherwise.  The Contractor shall have no right of set off against the Client. Any overpayment by either Party, whether of the Charges or of VAT or otherwise, shall be a sum of money recoverable by the Party who made the overpayment from the Party in receipt of the overpayment. 


	12.7
	All Charges shall be exclusive of VAT, which the Contractor shall add to its invoices at the appropriate rate (if applicable).


	12.8
	The Charges shall be discharged as provided for in this Agreement subject to the retention by the Client in accordance with section 523 of the Taxes Consolidation Act 1997 of any professional services withholding tax payable to the Contractor.  Subject to clause 12.7, any and all taxes applicable to the provision of the Services shall be the sole responsibility of the Contractor, which the Contractor acknowledges and confirms.


	12.9





12.10



12.11
	Subject to clause 12.2, each Party shall be entitled to charge interest in respect of any undisputed amounts which are overdue, such interest to be calculated in accordance with The European Communities (Late Payment in Commercial Transactions) Regulations 2012.  The Parties acknowledge and agree that this clause provides them with a substantial remedy in respect of any late payment of sums due under this Agreement.

Where, upon termination of this Agreement for any reason, any credit note remains recoverable from or payable by the Contractor to the Client, the Contractor agrees to pay such credit note(s) as a monetary sum to the Client within 14 days.

Tenderers should note that prices (Annual Subscription fees, Enterprise Licence Agreement and Implementation Costs including Post Implementation Costs) shall be fixed for the term of the contract subject to the following review provisions:
 
In the event the Client elects to extend this Agreement in accordance with Clause 5 of Appendix 6, the Pricing (Annual Subscription fees, Enterprise Licence Agreement and Implementation Costs including Post Implementation Costs) shall be reviewable at the commencement of each year of such extension period and, following review, shall remain fixed for extension period. Prices may be increased or decreased by no more than 3%, or the percentage increase (if any) or decrease only by the percentage by which the Consumer Price Index has increased or decreased in the edition of that index published by the Central Statistics Office (Ireland) most recently prior to that anniversary, whichever is the lesser. Three months notification of any proposed price increase must be provided to the Client.
For the avoidance of doubt Tenderers should note that costs of implementation are fixed and shall not be subject to price review.
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	13.1
	During the Term, the Contractor shall keep at its principal place of business separate, complete and accurate books of account and records, together with all relevant supporting documentation which relate to or affect this Agreement (“Records”).


	13.2
	Subject always to any instructions otherwise from the Client, including under clause 17 (Data Protection and Security), for at least seven (7) Years after the expiry of the Term, the Contractor shall maintain the following documentation and records (which may be maintained in electronic form to the extent permitted by Applicable Laws):


	
	(a)
	all documents and records as are required to be maintained by Applicable Laws;


	
	(b)
	details of the Charges, the manner in which they have been calculated and copies of all invoices and supporting documentation;


	
	(c)
	copies of any reports, registers, management information or similar documentation that the Contractor is required to produce under this Agreement; and


	
	(d)
	all records required to be kept in respect of the Change Control Procedure,


	
	together the (“Retained Records”).


	13.3
	Without prejudice to any other right of audit or access granted to Client pursuant to this Agreement, Contractor shall procure that Client and Client’s representatives shall have access to the T&A Solution, the Personnel, and, as applicable, the Records or Retained Records (with the right to make copies and take excerpts) to verify that the Contractor is performing this Agreement in accordance with its terms and conditions, including to verify the accuracy of the Charges and Service Credits. The Contractor shall procure that the Personnel and its Subcontractors shall provide all necessary cooperation with the Client and the Client’s representatives in relation to the Client’s exercise of its obligations under this clause.



	13.4
	No later than seven (7) days prior to undertaking an inspection and audit pursuant to clause 13.3, the Client may provide the Contractor with a list of specific Records or Retained Records (and/or categories of Records or Retained Records) or elements of the T&A Solution that the Client wishes to inspect and audit and the Contractor shall ensure that it makes available to the Client such Records / Retained Records (and/or categories of Records or Retained Records) and access to the T&A Solution on the date of such inspection and audit.  If the Contractor fails to make available to the Client such Records / Retained Records (and/or categories of Records or Retained Records) on the date of such inspection and audit and/or access to the T&A Solution, the Contractor shall reimburse the Client for its costs (including professional fees and expenses) incurred in conducting the inspection and audit and producing any audit report.


	13.5
	Any inspection and audit under this clause 13 shall be carried out upon reasonable notice during normal Business Hours during the Term and up to seven (7) Years after the expiry of the Term, provided that not more than one (1) such inspection and audit may be carried out during any particular 12-Month period unless the Client reasonably suspects the Contractor’s non-compliance with this Agreement (in which case the number of audits in respect of the suspected non-compliance shall be unlimited).


	13.6
	If an inspection or audit under this clause 13 reveals any non-compliance by the Contractor with the provisions of this Agreement, the Contractor shall correct that non-compliance as soon as reasonably practicable and, at no additional cost to the Client, report to the Client on the progress of taking the correcting action.  If the Client reasonably determines such non-compliance was material, the Contractor shall reimburse the Client for its costs (including professional fees and expenses) incurred in conducting the audit and producing any audit report (including professional fees and expenses).


	13.7
	If an inspection or audit under this clause 13 reveals an incorrect calculation of the Charges, Service Credits or any other sums payable under this Agreement, the Contractor shall promptly make an appropriate correcting payment or credit of any monies due to the Client.  If the Client reasonably determines such incorrect payment was material, the Contractor shall reimburse the Client for its costs (including professional fees and expenses) incurred in conducting the audit and producing any audit report (including professional fees and expenses).


	13.8
	Any inspection or audit, or failure to do so, shall not in any way release the Contractor from its obligations under this Agreement.  Subject to any exceptions which may be agreed by the Parties from time to time, the Contractor shall procure that each agreement which it enters into with its Subcontractors in accordance with this Agreement permits the Client and the Client’s representatives (including auditors) to exercise the rights set out in this clause 13.


	13.9
	Subject to clauses 13.4, 13.6 and 13.7, the Parties shall bear their own costs and expenses incurred in respect of compliance with their obligations under this clause 13.
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	Unless specified otherwise in this Agreement, any requirement for a Change shall be subject to the Change Control Procedure set out in Schedule I (Governance). 
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	15.1
	[bookmark: _Ref229803755][bookmark: _Ref251531965]The Parties shall each appoint a representative by no later than ten (10) Business Days following the Effective Date (“Representative”).  Such Representatives shall be considered Key Personnel and shall be responsible for the management of all matters relating to the performance of the Services and each Party shall notify the other promptly of the identity of their Representative upon appointment and upon any change to such appointment.  The respective Representatives shall be sufficiently senior within the organisation of the appointing Party and granted sufficient authority by that Party to ensure full cooperation in relation to the prompt and effective operation and the management of this Agreement.


	15.2
	The provisions of Schedule I (Governance) shall apply with regard to the overall management of this Agreement by the Representatives and the Parties' relationship under it.


	15.3
	In the event of a Dispute, the Parties shall follow the Dispute Resolution Procedure set out in Clause 43. 



16.	CONFIDENTIALITY AND PUBLICITY
	16.1
	Subject to clause 16.2, the Parties shall keep confidential and shall not disclose to any person any Confidential Information which has been or may be disclosed to it (“Receiving Party”) by or on behalf of the other Party (“Disclosing Party”), except insofar as the Confidential Information is required: 


	
	(a)
	by its professional advisers; or


	
	(b)
	by a person employed or engaged by the receiving party in connection with the proper performance of this Agreement; or


	
	(c)
	to be disclosed under Applicable Laws (including as required under clause 16.7 below); or


	
	(d)

(e)
	as otherwise permitted in this clause 16; or

in the case of the Client, by request of any person or body or authority: 
(i) which has a lawful basis to request disclosure of the confidential information; 
(ii) whose request the Client considers it necessary to so comply; and 
(iii) the Client makes the recipient aware of any potentially commercially sensitive information and has put in place a confidentiality agreement, if necessary.


	16.2
	The Contractor agrees that any information relating to this Agreement and/or the performance of this Agreement may be shared by the Client with the Office of Government Procurement (OGP) and that the OGP may use this information in the analysis and reporting of spend data, including the preparation and publishing of reports subject to the same obligations of confidentiality (and exclusions therefrom) as are applicable to the Client in respect of Confidential Information of the Contractor under this clause.


	16.3
	Subject to clause 16.2, any disclosure of Confidential Information permitted under clause 16.1, including to any Subcontractor, shall be in confidence and shall only be to the extent that any persons to whom the information is disclosed need to know the same for the performance of their duties.  The receiving party shall be obliged to procure that all such persons are aware of the obligations of confidentiality and that they are obliged to comply with equivalent obligations in accordance with a contract that are no less onerous than as set out in this clause 16. 


	16.4
	Subject to clause 16.2, each Party hereby undertakes to the other to use the Confidential Information disclosed to it by or on behalf of the other Party solely in connection with the performance of this Agreement and not otherwise for its own benefit or the benefit of any third party. 


	16.5
	Confidential Information does not include information which: 


	
	(a)
	is or becomes generally available to the public otherwise than as a direct or indirect result of disclosure by the receiving party or a person employed or engaged by the receiving party contrary to their respective obligations of confidentiality or by any third party in breach of any obligation of confidentiality applicable to them; or


	
	(b)
	is or was made available or becomes available to the receiving party otherwise than pursuant to this Agreement and free of any duty of confidence or other restrictions as to its use or disclosure; or


	
	(c)
	is independently developed by the receiving party without access to or use of the Confidential Information.


	16.6
	The Contractor acknowledges that the security of Ireland and its information is of paramount importance to the Client. The Contractor confirms that it shall, if reasonably requested by the Client from time to time, provide full contact details of Personnel to the Client.  The Contractor further acknowledges that checks may be carried out in relation to such Personnel by police authorities and the Contractor shall comply with all reasonable directions of the Client which may arise from such checks.


	16.7
	In circumstances where the Client is subject to the provisions of the Freedom of Information Act 2014 or the European Communities (Access to Information on the Environment) Regulations 2007 to 2014, then in the event of the Client receiving a request for information related to this Agreement, the Client shall consult with the Contractor in respect of the request.  The Contractor shall specifically identify any information that it reasonably considers is not to be disclosed on grounds of confidentiality or commercial sensitivity and shall state the reasons for this sensitivity.  The Client shall consult the Contractor about this confidential or commercially sensitive information before making a decision as to whether to disclose such information under the above legislation.  The Client accepts no liability whatsoever in respect of any information it provides under such legislation which is subsequently released (irrespective of notification) or in respect of any consequential damage which may be suffered as a result of such disclosure.


	16.8
	Without prejudice to any other rights or remedies that the disclosing party may have, the receiving party acknowledges and agrees that the disclosing party shall, without proof of special damage, be entitled to an injunction, specific performance or other equitable relief for any threatened or actual breach of the provisions of this clause 16, in addition to any damages or other remedy to which it may be entitled.


	16.9




16.10
	The Contractor shall not make any media releases, public announcements or public disclosures relating to this Agreement or its subject matter, including any promotional or marketing material, without the prior written approval of the Client, except as required by Applicable Laws or by any regulatory authority.

The terms of this clause 16 shall survive expiry, completion or termination for whatever reason of this Agreement.
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	17.1
	The Contractor shall comply with and shall procure that each Subcontractor who Processes any Personal Data complies with, all applicable requirements of the Data Protection Laws.  This clause is in addition to, and does not relieve, remove or replace the Contractor’s obligations or rights under the Data Protection Laws.


	17.2
	The Parties acknowledge that for the purposes of the Data Protection Laws, the Education and Training Boards are the Data Controllers of the Personal Data in respect of each respective Education and Training Board.
 

	17.3
	The Education and Training Boards together with the Client (“the Data Controllers”) have agreed to appoint the Contractor as a Data Processor. The Client Contact shall act as sole point of contact with the Contractor on behalf of the Data Controllers. The Parties acknowledge that, for the purposes of Article 28 of the GDPR, processing by the Contractor on behalf of the Data Controllers shall be governed by this Agreement. 
 

	17.4
	In relation to the Personal Data, Schedule N (Data Protection) sets out the scope, nature and purpose of Processing that is permitted by Contractor (and each Subcontractor approved in accordance with this clause 17 to Process Personal Data), the duration of the Processing, the types of Personal Data and the categories of Data Subject.


	17.5
	Without prejudice to the generality of clause 17.1, Contractor shall, in relation to any Personal Data which is Processed in connection with the performance by Contractor (including Personnel) of its obligations under this Agreement:


	
	(a)
	Process the Personal Data only on the written instructions of the Client, unless Contractor is required by Applicable Laws to otherwise Process the Personal Data.  Where the Contractor is relying on Applicable Laws as the basis for Processing the Personal Data, the Contractor shall promptly notify the Client of this before performing the Processing required by the Applicable Laws unless those Applicable Laws prohibit the Contractor from so notifying the Client;


	
	(b)
	ensure that it has in place appropriate technical and organisational measures, reviewed and approved by the Client, to protect against unauthorised or unlawful Processing of Personal Data and against accidental loss or destruction of, or damage to, Personal Data, appropriate to the harm that might result from the unauthorised or unlawful Processing or accidental loss, destruction or damage and the nature of the Personal Data to be protected, having regard to the state of technological development and the cost of implementing any measures (those measures may include, where appropriate, pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of its systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the technical and organisational measures adopted by it);


	
	(c)
	ensure that all Personnel who have access to and/or Process the Personal Data are obliged to keep the Personal Data confidential unless required to do so by Union or Member State law to which the Data Processor is subject. In such a case, the Data Processor shall inform the Data Controller of that legal requirement before processing, unless that law prohibits such information on important grounds of public interest;


	
	(d)
	not transfer Personal Data outside of the European Economic Area (EEA) unless the prior written consent of the Client has been obtained and the following conditions are fulfilled:


	
	
	(i)
	appropriate safeguards are in place in relation to the transfer, to ensure that Personal Data is adequately protected in accordance with Chapter V of Regulation 2016/679 (General Data Protection Regulation);


	
	
	(ii)
	the Data Subject has enforceable rights and effective legal remedies;


	
	
	(iii)
	The Contractor complies with its obligations under the Data Protection Laws by providing an adequate level of protection to any Personal Data that is transferred; and


	
	
	(iv)
	The Contractor complies with reasonable instructions notified to it in advance by the Client with respect to the Processing of the Personal Data.


	17.6







17.7
	The Contractor shall promptly, and in any event within 48 hours of receipt of any request or correspondence, notify the Client if it receives a Data Subject Access Request to have access to Personal Data or any other complaint, correspondence, notice, request, any order of the Court or any request of any regulatory or government body relating to the Client’s obligations under the Data Protection Laws and provide full co-operation and assistance to the Client in relation to any such complaint, order or request (including by allowing Data Subjects to have access to their Personal Data).

The Contractor shall, unless prohibited by Union or Member State law to which the processor is subject, promptly notify the Client if it receives any complaint, correspondence, notice, order of the Court or request of any regulatory or government body relating to the Personal Data and/or the Parties’ obligations under the Data Protection Laws and provide full co-operation and assistance to the Client in relation to any such complaint, order or request.


	17.8
	The Contractor shall without undue delay, but in all cases within 24 hours, report by email (and confirm in writing) to the Client any Personal Data compromise, or any circumstances that could have resulted in unauthorised access to or disclosure of Personal Data.


	17.9
	Contractor shall at the written direction of Client and in accordance with the Exit Management provisions set out at Schedule O (Exit Management), amend, delete or return Personal Data and copies of Personal Data to Client on termination of this Agreement unless Contractor is required by the laws of any member of the European Union or by the laws of the European Union applicable to Contractor to store the Personal Data.


	17.10
	Without prejudice to clause 13 (Quality Assurance and Audit), the Contractor shall and shall procure that its Subcontractors who Process any Personal Data shall, maintain complete and accurate records and information at all times to demonstrate its compliance with the Data Protection Laws and this clause 17, provide the Client with copies of such records and information upon request and without delay. The Contractor shall permit the Client (upon the provision of reasonable notice and no more than once in any twelve (12) month period),  the Office of the Data Protection Commission or other supervisory authority for data protection in Ireland, and/or their nominee to conduct audits and or inspections of the Contractor’s facilities, and to have access to all data protection, confidentiality and security procedures, data equipment, mechanisms, documentation, databases, archives, data storage devices, electronic communications and storage systems used by the Contractor in any way for the provision of the Services (as directed by the Client both during the Term and for seven (7) Years after termination or expiry of this Agreement) and immediately inform the Client if, in the opinion of the Contractor, an instruction infringes the Data Protection Laws. The Contractor shall comply with all reasonable directions of the Client arising out of any such inspection, audit or review. The Contractor shall, upon request, also provide evidence of any relevant internal or independent audits/self-assessments performed periodically by or on behalf of the Contractor. In relation to any audit requested by the Client:
(a) the Client shall first consider the contents of the most recent independent audit performed on behalf of the Contractor;  
(b) the Parties shall agree the nature and scope of any such audit which shall be set out in an audit plan; 
(c) each Party agrees to bear their own costs; and
(d) the Client agrees to appoint auditors that are suitably qualified and are not a direct competitor of the Contractor.

Any finding by any such audit that the T&A Solution does not comply with this clause 17 shall be resolved by the Contractor to the satisfaction of the Client, at no cost to the Client, within a timescale to be specified by the Client.


	17.11
	The Contractor shall:


	
	(a)
	take all reasonable precautions to preserve the integrity of any Personal Data which it Processes and to prevent any corruption or loss of such Personal Data;


	
	(b)
	ensure that a back-up copy of any and all such Personal Data is made to enable backup restoration to any point in the previous 30 days, or as otherwise may be agreed between the parties.  


	
	(c)
	ensure that all copies are recorded on media from which the Personal Data can be reloaded if there is any corruption or loss of the Personal Data; and


	
	(d)
	in such an event and if attributable to any default by Contractor or any Subcontractor, promptly restore the Personal Data at its own expense or, at Client’s option, reimburse Client for any reasonable expenses it incurs in having the Personal Data restored by a third party.


	17.12
	The Contractor shall provide appropriate training to Personnel with respect to:


	
	(a)
	the correct handling of Personal Data so as to minimise the risk of security breaches; and


	
	(b)
	the requirements of Data Protection Laws.


	17.13
	The Client does not consent to the Contractor appointing any third-party Processor of Personal Data under this Agreement unless expressly agreed between the Parties in writing in advance of the Processing.  For the purposes of this clause, the Subcontractors identified in Schedule G (Subcontractors) shall be considered to be pre-approved in relation to the Processing identified to be conducted by that Subcontractor.  Any such consent shall be conditional on Contractor confirming that it has entered or (as the case may be) will enter into a written agreement incorporating terms which are substantially similar to those set out in this clause 17.  The Client reserves the right to call upon the Contractor to provide evidence of any such written agreement to verify compliance with this clause 17.13. As between the Client and the Contractor, the Contractor shall remain fully liable for all acts and omissions of any third-party Processor of Personal Data appointed by it pursuant to this clause.


	17.14
	The Contractor shall comply with and shall procure that each Subcontractor who Processes any Personal Data complies with the provisions of Schedule K (Security).


	17.15


17.16
	The provisions of this clause 17 shall survive termination and or expiry of this Agreement for any reason.

All the obligations on the Contractor in this clause 17 relating to the processing of Personal Data shall apply to the processing of all Data.
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	18.1
	The Contractor shall ensure that it has in place and complies with at all times a Business Continuity and Disaster Recovery Plan (“BCDR Plan”), which shall align with the requirements of the RFT and with the Contractor’s Tender and which shall be prepared in accordance with Good Industry Practice, and appended at Schedule L (Business Continuity and Disaster Recovery) to this Agreement.


	18.2
	The BCDR Plan shall detail the steps, actions and procedures to be implemented to ensure that the Client and Authorised Users continue to receive the Services in accordance with this Agreement, and any adverse effect on the Client and/or Authorised Users is minimised, if any situation occurs (whether or not as a result of any act or omission of the Contractor) that materially impacts on the Contractor’s ability to supply the Services. 


	18.3
	The BCDR Plan shall include full details in respect of the back-up procedures with regard to the Client’s Data, including details of the frequency with which back-ups will be carried out and the media to be used in respect of back-ups. The BCDR Plan shall at all times align with the provisions of Schedule K (Security) and with the Cyber-Security Plan appended at Schedule P.


	18.4
	The initial BCDR Plan shall be delivered to and approved by the Client within three (3) months of the Effective Date, or within such time as may otherwise be agreed between the Parties.
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	19.1
	Each Party warrants and represents that:


	
	(a)
	it has full capacity and authority to enter into and to perform this Agreement;


	
	(b)

(c)


(d)



(e)



(f)
	this Agreement is executed by a duly authorised representative of that Party;

it is entering into this Agreement with a full understanding of its terms and risks and is capable of assuming those risks;

it is entering into this Agreement with a full understanding of its obligations with regard to taxation, employment, social and environmental protection and is capable of assuming and fulfilling those obligations;

it has acquainted itself with all legal requirements or such other laws, recommendations, guidance or practices as may affect the provision of the Services as they apply to the Contractor; and

it has taken all and any action necessary to ensure that it has the power to execute and enter into this Agreement.


	
	
	

	19.2
	The Contractor warrants, represents and undertakes on an on-going basis that:


	
	(a)
	there are no actions, suits or proceedings or regulatory investigations pending or, to the Contractor's knowledge, threatened against or affecting the Contractor before any court or administrative body or arbitration tribunal that might affect the ability of the Contractor to meet and carry out its obligations under this Agreement;


	
	(b)
	it has the right to make the assignments and licences of the Intellectual Property Rights referred to in this Agreement;


	
	(c)
	the provision of the Services, the receipt of the Services and Deliverables by the Client and Authorised Users, and the use of the T&A Solution by the Client and Authorised Users shall not infringe the Intellectual Property Rights or other rights of any third party;


	
	(d)
	the T&A Solution shall perform in accordance with the System Specification;


	
	(e)
	in performing its obligations under this Agreement, all software used by or on behalf of Contractor shall:


	
	
	(i)
	be currently supported versions of that software; and


	
	
	(ii)
	without prejudice to clause 19.2(d), perform in all material respects in accordance with its specification;


	
	(f)
	it shall use all reasonable endeavours to prevent Malicious Software from being introduced into the T&A Solution and the Client’s and each Authorised User’s ICT environment. This shall include an obligation to promptly deploy latest versions of anti-virus software (including the latest versions of available anti-virus definitions from an industry accepted anti-virus software vendor) to check for, contain the spread and minimise the impact of, and delete, Malicious Software and to prevent Malicious Software from adversely impacting provision of the Services or operation of the T&A Solution and the Client’s and each Authorised User’s ICT environment (except to the extent otherwise agreed by the Parties);


	
	(g)
	notwithstanding clause 19.2(f), if Malicious Software is found, the Parties shall co-operate expeditiously to reduce, mitigate and resolve the effect of the Malicious Software and, particularly if Malicious Software causes an adverse impact on the operational efficiency of the T&A Solution, the Services or the Client’s or any Authorised User’s activities, or loss or corruption of Client Data, assist each other expeditiously to mitigate any losses and to restore the T&A Solution and/or the Services (as applicable) to their desired operating efficiency at the earliest possible timeframe. In addition to the Client’s rights set out in Schedule D (Service Level Agreement), Client shall be entitled to designate any instance of Malicious Software which it reasonably believes has, or may reasonably be expected to have, a material adverse impact on the Services and/or the T&A Solution as a material event requiring fast-track Resolution and escalate the matter to senior management of the Contractor, in which circumstances the Contractor shall prioritise Resolution of the relevant matter in accordance with this clause as a matter of urgency;


	
	(h)
	any cost arising out of the actions taken in compliance with the provisions of clause 19.2(g) shall be borne by the Contractor, unless the Contractor can demonstrate to the reasonable satisfaction of the Client that the Malicious Software could not have been deleted from or protected against penetration into the T&A Solution, the Client’s or any Authorised User’s ICT environment through compliance with its obligations pursuant to clause 19.2(f) and this Agreement, in which case each Party shall bear its own costs; and


	
	(i)
	the statements declared in the “Declaration as to Personal Circumstances of Tenderer”, dated [INSERT PRIOR TO EXECUTION], are true and remain true.


	19.3
	The Contractor undertakes to notify the Client as soon as reasonably practicable of any material change to the status of the Contractor with regards to clauses 19.1 and 19.2 and, without prejudice to any right the Client may have to terminate this Agreement, to comply with all reasonable directions of the Client in relation to such change of status.  


	19.4
	The fact that any provision within this Agreement is expressed as a warranty does not mean that such a term is not a ‘condition’ of this Agreement and shall not preclude any right of termination or rescission the Client may have in respect of breach of that provision by the Contractor.


	19.5
	The Contractor shall be liable for and shall indemnify the Client and each Authorised User in respect of all and any losses, claims, demands, damages or expenses which the Client or any Authorised User may suffer due to and arising directly as a result of the negligence, act or omission, breach of contract, breach of duty, insolvency, recklessness, bad faith, wilful default or fraud of the Contractor, its employees, Subcontractors or agents or any of them or as a result of the Contractor’s failure to exercise skill, care and diligence as outlined in clause 1.3. The terms of this clause shall survive termination of this Agreement for any reason.


	19.6
	The Parties shall comply with their respective obligations and may exercise their respective rights described in Schedule Q (Financial Distress).



20.	LIMITATION OF LIABILITY
	20.1
	Nothing in this Agreement limits or excludes either Party’s liability for:


	
	(a) death or personal injury caused by its negligence;


	
	(b) fraud or fraudulent misrepresentation; or


	
	(c) any other liability which cannot be limited or excluded by Applicable Laws.


	20.2
	Subject to clauses 20.1 and 20.5, and save in respect of the Contractor’s indemnity under clause 8 (Intellectual Property Rights) or in respect of a breach by the Contractor of clause 17 (Data Protection and Security), neither Party shall be liable to the other Party, whether in contract, tort (including negligence), for breach of statutory duty, or otherwise, arising under or in connection with this Agreement for any indirect or consequential loss or damage whatsoever, even if that Party was aware of the possibility of such loss or damage to the other.


	20.3
	Subject to clauses 20.1 and 20.2, in each Year, for all causes of action which first arise in that Year:


	
	(a) without prejudice to the obligation to pay the Charges when they fall due, the Client’s total aggregate liability in contract, misrepresentation (whether innocent or negligent), tort (including negligence) or otherwise, arising under or in connection with the performance or contemplated performance of this Agreement shall be limited to an amount equal to 100% of the Charges paid and/or payable to the Contractor by the Client in that Year; and


	
	(b) save in respect of the Contractor’s indemnity under clause 8 (Intellectual Property Rights) (for which no limit applies), the Contractor’s total aggregate liability in contract, misrepresentation (whether innocent or negligent), tort (including negligence) or otherwise, arising under or in connection with the performance or contemplated performance of this Agreement shall under no circumstances exceed: 


	
	(i) the relevant insurance indemnity limits specified in the RFT and in Schedule M (Insurance and Insurance Certificates); or


	
	(ii) where no relevant insurance indemnity applies, one hundred and fifty per cent (150%) of the Charges paid or projected to be paid in that Year (whichever is higher) under this Agreement.


	
	For the avoidance of doubt, where an insurance “Indemnity Limit” is stated in the RFT to apply “for any one claim or series of claims arising out of a single occurrence,” the limit on liability created by this clause shall apply to the Contractor’s liability to the Client in respect of each occurrence and not to the Contractor’s aggregate liability to the Client.


	20.4
	To the extent a Party elects to cure any failure by it to comply with its obligations under the Agreement, all costs and expenses associated with such cure will be borne solely by the curing Party and will in no event count toward satisfaction of the applicable Liability Cap.


	20.5


	The following types of losses shall be regarded as direct and shall (without limiting any other types of losses that may be recoverable by the Client), be recoverable:


	
	(a) any additional and/or administrative costs and expenses incurred by the Client arising from any material breach of this Agreement by the Contractor (including the costs of any temporary or interim remediation pending Resolution by the Contractor);

	

	(b) the costs incurred by the Client of procuring, implementing and operating any alternative or replacement systems and services, whether internally or through a third party arising from a material breach of this Agreement by the Contractor (including the costs of carrying our any procurement process and any material difference in the ultimate price agreed (where higher) for same elements of the tendered Services and T&A Solution); and


	

20.6
	(c) any fines resulting from any breach of this Agreement by the Contractor.

Except as otherwise expressly provided by this Agreement, all remedies available to either Party for breach of this Agreement are cumulative and may be exercised concurrently or separately, and the exercise of any one remedy shall not be deemed an election of such remedy to the exclusion of other remedies.

	
	


21.	INSURANCE
	21.1
	The Contractor shall take out and maintain (for the duration of the Agreement and any agreed extensions) the insurance policies specified in the RFT and in Schedule M (Insurance and Insurance Certificates) with a reputable insurer in relation to the liabilities of Contractor arising under or in connection with this Agreement and all losses, claims, demands, proceedings, damages, costs, charges and expenses for injuries or damage to any person or property which may result from the fault or negligence of Contractor in carrying out or purporting to carry out its obligations under or in connection with this Agreement.


	21.2
	The Contractor shall ensure that insurances for employers liability and public liability include an indemnity to principals’ clause.


	21.3
	The Contractor shall provide certificates of insurance evidencing the insurances required under clause 21.1 to the Client on request.


	21.4
	Any breach of this clause 21 shall be an Event of Default.



22.	CONTINUOUS IMPROVEMENT
	22.1
	The Contractor shall, at its own cost, submit a report to the Client within 20 Business Days of each anniversary of each extension period which shall identify the emergence of new and evolving relevant technologies and processes which could improve the Services.  The report shall be provided in sufficient detail to enable the Client to evaluate properly the benefits of the new technology or process.


	22.2
	If the Client wishes to incorporate any improvement identified by the Contractor pursuant to clause 22.1, the Client shall send the Contractor a Change Request and the Parties shall discuss the implementation of the associated Change in accordance with the Change Control Procedure and with the parties obligations at law; provided always that if the Contractor’s costs in providing the Services to Client are reduced as a result of any such Change, 50% of the cost savings shall be passed on to the Client by way of a consequential and immediate reduction in the Charges for the Services.



23.	PERFORMANCE STANDARD
	23.1
	The Contractor acknowledges that it is important to the Client that the quality and performance of the Services (and all activities comprised in them) are consistently maintained at all times in accordance with this Agreement (the “Performance Standard”).


	23.2
	If, for any reason, the Contractor fails to maintain the Performance Standard at any time, then clauses 24 (Corrective Action) and 25 (Enhanced Co-operation) shall apply and, if applicable to the failure that has occurred, the Client may exercise its rights under clause 26 (Remedial Plan Process) (“Remedial Rights”).


	23.3
	The Contractor shall bear all costs it incurs in carrying out, or procuring the carrying out, of actions required pursuant to the exercise of the Remedial Rights by the Client.


	23.4
	The Client shall be entitled to recover all of its Remedial Costs as a credit against the Charges in accordance with clause 23.5.
 

	23.5
	The Client shall notify the Remedial Costs to the Contractor no less frequently than once each Month. The Remedial Costs shall be recovered by the Client as a credit against the next invoice for Charges delivered by the Contractor in accordance with this Agreement or, if no such invoice is due (or the invoice is of insufficient value) as a debt due by the Contractor and payable within 30 days after issue of a demand and invoice by the Client for that amount.


	23.6
	The exercise by the Client of its Remedial Rights shall be without prejudice to the other rights and remedies of the Client, including any remedies specified in the Service Level Agreement at Schedule D and the right of termination of this Agreement (or any part of it) under clause 27 (Termination).



24.	CORRECTIVE ACTION
	24.1
	If the Contractor fails to maintain the Performance Standard at any time, then it shall take action in accordance with Good Industry Practice to remedy that failure including:


	
	(a)
	allocating such resources as may be necessary to remedy the failure and any consequences of the failure;


	
	(b)
	performing a root-cause analysis to seek to identify the cause of the failure and report to the Client on its findings;


	
	(c)
	taking all action necessary to mitigate the impact on the Client and the Client’s business of the failure;


	
	(d)
	taking all reasonable action required by the Client to remedy the failure; and


	
	(e)
	taking all action necessary to prevent a repeat of the failure,


	
	(“Corrective Action”).


	24.2
	If Contractor does not remedy the failure by taking Corrective Action within 5 Business Days, then Client may exercise its Remedial Rights.



25.	ENHANCED CO-OPERATION
	25.1
	If the Client notifies Contractor that it requires Enhanced Co-operation pursuant to Clause 23.2, then Contractor shall:


	
	(a)
	preserve any data indicating the cause of the failure to meet the Performance Standard;


	
	(b)
	promptly provide the Client with any information that the Client may reasonably request to enable it fully to understand the nature and causes of the circumstances giving rise to the failure to meet the Performance Standard and the steps (if any) being taken and/or considered by the Contractor to remedy the failure (including any Corrective Action);


	
	(c)
	notify the Client promptly upon becoming aware of any matters or circumstances that may result in a threat to the mitigation and/or rectification of the failure to meet the Performance Standard or any deterioration in the Performance Standard that was impacted by that failure;


	
	(d)
	report to the Client in a timely manner on its progress towards mitigating and rectifying the failure to meet the Performance Standard and reasonably consult with the Client in relation to, and promptly notify the Client of, any changes to its approach or new actions that the Contractor proposes to take,


	
	(“Enhanced Co-operation”).



26.	REMEDIAL PLAN PROCESS
	26.1
	The process set out in this clause 26 (“Remedial Plan Process”) shall, where the Client exercises its Remedial Rights, apply to the following failures:


	
	(a)
	any material breach of the Contractor’s obligations under this Agreement;  


	
	(b)
	Any Persistent Service Failure to comply with service levels set out in Schedule D (Service Level Agreement); 

	
	
	

	
	(c)
	where a failure to meet the Performance Standard has not been remedied by Contractor taking Corrective Action within the relevant period specified in clause 24.2 (Corrective Action).


	26.2
	Following the occurrence of a failure under clause 26.1, Contractor shall:


	
	(a)
	prepare a remedial plan (“Remedial Plan”) in accordance with clauses 26.4 and 26.5;


	
	(b)
	advise the Client, on a weekly basis until correction, of the status of remedial efforts being undertaken; and


	
	(c)
	provide the Client with reasonable evidence that the causes of the failure have been or should be corrected on a permanent basis.


	26.3
	If either:


	
	(a)
	a Remedial Plan has previously been implemented in respect of the failure, but the Contractor failed to remedy the failure by those means; or


	
	(b)
	there is an occurrence of substantially the same failure within a period of 3 Months following the implementation of any previous Remedial Plan,


	
	it shall be an Event of Default.


	26.4
	The Contractor shall provide the Client with the Remedial Plan without delay (even if the Contractor disputes whether or not a failure has occurred) and in any event within 2 Business Days from the date when the failure occurred (or such other period as the Parties may agree).


	26.5
	The Contractor shall ensure that each Remedial Plan:


	
	(a)
	specifies the steps that the Contractor proposes to take to remedy the failure (including actions and timings); and


	
	(b)
	is in sufficient detail for it to be properly evaluated by the Client.


	26.6
	If the Client reasonably considers that a Remedial Plan provided by the Contractor to the Client:


	
	(a)
	is insufficiently detailed to be properly evaluated;


	
	(b)
	would take too long to complete; or


	
	(c)
	would not remedy the failure,


	
	it shall be an Event of Default, and the Client may either agree a further time period for the development and agreement of the Remedial Plan or exercise its rights under clause 27 (Termination).  The Contractor shall within the relevant time period produce such revised Remedial Plan as the Client may require and shall take into account in the revised Remedial Plan any comments made by Client so as to address the issues set out in this clause 26.6 (as applicable).


	26.7
	The Contractor shall comply with and implement a Remedial Plan following its agreement by the Parties.


	26.8
	Contractor shall provide to Client, in accordance with the relevant timescales agreed in each Remedial Plan (or where no timescales are specified, in accordance with such timescales as Client may reasonably require):


	
	(a)
	regular updates on the implementation of the Remedial Plan; and


	
	(b)
	evidence, either documentary or demonstrative as the Client may reasonably require, of the implementation of the Remedial Plan and shall permit the Client to monitor the implementation of the Remedial Plan.


	26.9
	If the Contractor fails to implement the Remedial Plan in accordance with its terms, then it shall be an Event of Default, and the Client may (without limiting or affecting its other rights and entitlements):


	
	(a)
	allow Contractor a further opportunity to resume full implementation of the Remedial Plan (in accordance with such timescales as Client may reasonably require); or


	
	(b)
	exercise its rights under clause 27 (Termination).



27.	TERMINATION
	27.1
	The Client may terminate this Agreement, in whole or in part, by giving notice of termination in the form of a Termination Notice to Contractor:
 

	
	(a)
	upon the occurrence of an Event of Default; or


	
	(b)
	as specified in clause 31 (Conflicts, Registrable Interests and Corrupt Gifts); or


	
	(c)
	for convenience by providing at least twenty-four (24) Months’ prior written notice to Contractor.


	27.2
	For the purposes of terminating this Agreement under clause 27.1, an (“Event of Default”) means any of the following events or circumstances:


	
	(a)
	the Contractor committing a material breach of its obligations under this Agreement which:


	
	
	(i)
	is incapable of remedy; or


	
	
	(ii)
	is capable of remedy and the Contractor has failed to remedy the breach within 14 days of receiving written notice from the Client specifying the breach and requiring its remedy; or


	
	(b)
	the Contractor committing a persistent breach of its obligations under this Agreement, where such persistent breaches together constitute a material breach of the Contractor’s obligations (such a material breach shall, for the purposes of this clause 27.2(b) be deemed a material breach which is incapable of remedy); or


	
	(c)
	where specified in the Detailed Project Plan, the Contractor not achieving a Milestone by the relevant Milestone Date; or


	
	(d)
	if there is a Persistent Service Failure; or


	
	(e)
	the Contractor or a Material Subcontractor undergoing a change of Control which has not been authorised by the Client in accordance with clause 33 (Change of Control); or


	
	(f)
	the Contractor being the subject of an Insolvency Event; or


	
	(g)


(h)


(i)
	as specified elsewhere in this Agreement in Clause 21 (Insurance) and in Clause 26 (Remedial Plan Process); or

that any of the exclusion grounds set out in Regulation 57 of the Regulations apply to the Contractor; or

that the Contractor (on its own or resulting from its Subcontractors, suppliers or entities on which it relies) comes within the category of prohibited economic operators identified in Regulation (EU) No 833/2014 of 31 July 2014 (as amended by EU Regulation 2022/576 or any subsequent amendments to same); or


	
	(j)
	where the Client becomes aware:


	
	
	(i)
	that this Agreement has been subject to substantial modification which would have required a new procurement procedure pursuant to Regulation 72 of the Regulations; or


	
	
	(ii)
	that there has been a breach of clause 19 (Warranties, Representations, Undertakings and Indemnities); or


	
	
	(iii)
	that this Agreement should not have been awarded to the Contractor in view of serious infringement of the obligations under the Treaties of the European Union and the Regulations that has been declared by the Court of Justice of the European Union in a procedure pursuant to Article 258 of the Treaty on the Functioning of the European Union.


	27.3
	A Termination Notice shall contain, as a minimum, the following information:


	
	(a)
	the grounds which are relied on under this Agreement or otherwise for termination; and 


	
	(b)
	the date upon which termination will become effective.


	27.4


27.5
	The rights of Client to terminate this Agreement under this clause 27 are in addition and without prejudice to any other right or remedy of Client.

Termination of this Agreement shall not affect any antecedent and accrued rights, obligations or liabilities of either Party, nor shall it affect any provision of this Agreement which is expressly or by implication intended to come into or continue in force on or after such termination.


	27.6




27.7








27.8
	The Contractor may terminate this Agreement by serving a Termination Notice if the Client fails to pay undisputed Charges to the Contractor within ninety (90) days of the due date, provided always that Contractor has provided at least thirty (30) days’ prior notice to the Client of its intention to terminate if the Charges are not paid.

If requested by the Client in relation to any professional services provided by the Contractor as part of the Services, the Contractor shall promptly furnish such anonymised information relating to the terms and conditions of the employment of all persons providing the professional services as may be required by the Client (“Employment Information”). The Contractor agrees that the Client may release the Employment Information to third parties for the purposes of any procurement competition for the provision of the Services upon expiry of the Term or earlier termination of this Agreement for whatever cause.

The Parties shall comply with the provisions of Schedule O (Exit Management).



28.	CONSEQUENCES OF TERMINATION
	28.1
	The accrued rights, remedies, obligations and liabilities of the Parties as at termination shall not be affected by any termination, including the right to claim damages in respect of any breach of this Agreement, which existed at or before the date of termination.


	28.2
	Subject to clause 13 (Quality Assurance and Audit) and Schedule O (Exit Management), upon termination of this Agreement, for any reason, the Contractor shall:


	
	(a)
	continue to provide the Services in accordance with this Agreement and to the required Service Levels until the end of the Exit Assistance Period; 


	
	(b)
	ensure that there is no degradation in the standards of the Services until the date of handover to the Client, or a third party nominated by the Client;
 

	
	(c)
	comply with its exit management obligations in accordance with Schedule O (Exit Management) and shall provide the Exit Services;


	
	(d)
	provide to the Client, or a third party nominated by Client, all Client Data, in a format reasonably designated by the Client, together with any other information that the Client reasonably requires in order to use the Client Data or convert the Client Data for use on another system;


	
	(e)
	co-operate with and provide such assistance as the Client may require affecting a full, smooth and orderly transfer of Client Data and/or knowledge;


	
	(f)
	destroy or return to the Client, at the Client’s sole election, all tangible items, documentation and any other materials (on such media, in such formats and to such addresses as the Client may specify) which are in its possession or control, including any copies of them, and which either belong to the Client or contain Confidential Information of the Client.  Completion of this task shall be confirmed in writing by a director of the Contractor within 5 Business Days of the task having been completed; and


	
	(g)
	otherwise co-operate with and provide such assistance as is reasonably requested by the Client to ensure an efficient, timely and orderly transfer of any Services and/or Deliverables (including the transfer of any knowledge, information, know-how and ideas relating to the Services obtained during the performance of the Services) to a Replacement Contractor, whilst preserving business continuity for the Client.


	28.3
	Clauses and paragraphs which expressly or by implication have effect after termination shall continue in full force and effect, including the following clauses: 8 (Intellectual Property Rights), 11 (Liability for Personnel), 13 (Quality Assurance and Audit), 16 (Confidentiality and Publicity), 17 (Data Protection and Security), 20 (Limitation of Liability), 28 (Consequences of Termination), 29 (Exit Management), 34 (Non-Solicitation), 36 (Entire Agreement), 38 (Severability), 39 (Releases and Waivers), 42 (Notices) and 44 (Governing Law, Choice of Jurisdiction and Execution).  Where a paragraph survives, the associated Schedule (if applicable) shall also survive.




29.	EXIT MANAGEMENT
	
	The Parties shall comply with the provisions of Schedule O (Exit Management).



30.	ASSIGNMENT AND SUBCONTRACTING
	30.1
	The Client may, at any time, assign, novate or otherwise transfer the whole or any part of this Agreement to any Minister or public sector body, entity or office.  Any such assignment, novation or transfer shall be completed by the Contractor at no additional cost to the Client.


	30.2
	Any assignment, novation or transfer to a third party of the Contractor’s rights or obligations under this Agreement (the “Transfer”) shall require the prior written consent of Client (which may be subject to conditions) and shall be subject to the Parties obligations at law.  Prior to any such Transfer, the transferee shall be obliged to sign an undertaking to comply with all obligations under this Agreement.  Any attempted Transfer which does not comply with this clause shall be null and void. For the purposes of Regulation (EU) No 833/2014 of 31 July 2014 (as amended by EU Regulation 2022/576 or any subsequent amendments to same), the Client may require information from the Contractor in relation to the status of the proposed Subcontractor(s) including, but not limited to, in respect of natural persons, copies of identity documents and, in respect of legal persons, a certificate or extract from the commercial register or other competent authority of the country in which the person is established.


	30.3
	Subcontracting shall not be permitted by the Contractor for any of its obligations, except to Subcontractors who have been approved (and remain approved) by the Client, with such approved entities being ‘Subcontractors’.


	30.4
	As at the Effective Date, the approved Subcontractors are listed in Schedule G (Subcontractors), along with the specific Services which the Client agrees such Subcontractors may provide.  The Contractor shall ensure that no other Services are provided by such Subcontractors without further express agreement from the Client.


	30.5
	If the Client becomes aware that any of the exclusion grounds set out in Regulation 57 of the Regulations apply to any Subcontractor, the Client reserves the right to require the Contractor (at no cost to the Client) to immediately terminate the relevant subcontract and replace such Subcontractor and the Contractor shall comply with such requirement.  



31.	CONFLICTS, REGISTRABLE INTERESTS AND CORRUPT GIFTS
	31.1
	The Contractor confirms that it has carried out a conflict of interest check and is satisfied that neither it, the Personnel nor any Subcontractor nor agent (as the case may be) has any conflicts in relation to the Services and the T&A Solution and its obligations undertaken under this Agreement.  The Contractor shall not and shall procure that the Personnel and Subcontractors do not, during the Term directly or indirectly put itself in a position of conflict or potential conflict in relation to the Services and the T&A Solution and its obligations undertaken under this Agreement.  Without limiting or affecting the foregoing, the Contractor hereby undertakes to notify the Client immediately should any conflict or potential conflict of interest come to its attention during the Term and to comply with the Client’s directions in respect of such conflict.  In the event of such notification, the Client shall have the right (in addition to any other rights which it has under Applicable Laws) to terminate this Agreement immediately and without liability for compensation or damages. 


	31.2
	Any registrable interest involving the Contractor (and any Subcontractor or agent, as the case may be) and the Client, the Ceann Comhairle (Speaker), or any member of the Government, or any member of the Oireachtas, or their relatives must be fully disclosed to the Client immediately upon such information becoming known to the Contractor (or Subcontractor or agent, as the case may be) and Contractor shall comply with the Client’s directions in respect of such registrable interest.  In the event of such disclosure, the Client shall have the right (in addition to any other rights which it has under Applicable Laws) to terminate this Agreement immediately and without liability for compensation or damages.  The terms “registrable interest” and “relative” shall be interpreted as per section 2 of the Ethics in Public Office Act 1995 (as amended) a copy of which is available on request.


	31.3
	The Contractor shall not offer or agree to give any public servant or civil servant any gift or consideration or commission of any kind as an inducement or reward for doing or forbearing to do or for having done or forborne to do any action in relation to the obtaining or execution of this or any other public contract.  Any breach of this clause or the commission of any offence by the Contractor, any Subcontractor, agent or employee under the Criminal Justice (Corruption Offences) Act 2018 shall entitle the Client to terminate this Agreement immediately and without liability for compensation or damages and to recover the amount of any loss resulting from such cancellation, including but not limited to any cost associated with the recovery of the amount or value of any such gift, consideration or commission.



32.	ACCESS TO CLIENT PREMISES
	
	Any of the Client’s premises made available from time to time to the Contractor by the Client in connection with this Agreement, shall be made available to the Contractor on a non-exclusive licence basis and shall be used by the Contractor solely for the purpose of performing its obligations under this Agreement. The Contractor shall have use of such premises as licensee and shall vacate the same on completion, termination or abandonment of this Agreement.



33.	CHANGE OF CONTROL
	
	Any change of Control of the Contractor or a Material Subcontractor must be pre-approved by the Client in writing, such approval not to be unreasonably withheld or delayed.



34.	NON-SOLICITATION
	34.1
	Neither Party shall, for the Term and for a period of twelve (12) Months following the end of the Term, directly or indirectly induce or attempt to induce any person employed by the other Party who has been engaged in the provision, receipt, review or management of any services under this Agreement, to leave the employment of the other Party. 


	34.2
	Nothing in clause 34.1 shall prevent either Party from employing any person employed by the other Party where such person responds to an internal or external job advertisement placed by the recruiting Party.



35.	COSTS
	
	Except as otherwise provided in this Agreement, each Party shall pay its own costs in connection with the negotiation, preparation, execution and performance of this Agreement, and all documents ancillary to it. 



36.	ENTIRE AGREEMENT
	36.1
	Subject to the following, this Agreement, together with the documents referred to in it and/or attached to it, constitutes the entire agreement and understanding between the Parties in respect of the matters dealt with in it.  


	36.2
	Each of the Parties acknowledges and agrees that in entering into this Agreement and the documents referred to in it and/or attached to it, it does not rely on, and shall have no remedy in respect of, any statement, representation, warranty or undertaking (whether negligently or innocently made) other than as expressly set out in this Agreement, the Response (including the Response Clarifications) and the Tender (including the Tender Clarifications).  The only remedy available to either Party in respect of any such statements, representation, warranty or understanding shall be for breach of contract under the terms of this Agreement.


	36.3
	Nothing in this clause 36 shall operate to exclude any liability for fraud.



37.	VARIATION
	37.1
	No variation of this Agreement shall be effective unless it is in writing and signed by the Parties, or their authorised representatives.


	37.2
	Any variation or waiver of any of the terms of this Agreement shall not be binding unless set out in writing, expressed to amend this Agreement and signed by or on behalf of each of the Parties.


38.	SEVERABILITY
	
	If any part of this Agreement is found by any court or other competent authority to be, or becomes, invalid, unlawful or unenforceable then such part shall be modified to the minimum extent necessary to make it valid, legal and enforceable.  If such modification is not possible, the relevant part shall be severed from the remainder of this Agreement which shall continue to be valid and enforceable to the fullest extent permitted by Applicable Laws.





39.	RELEASES AND WAIVERS
	39.1
	Any right, power or remedy of a Party under or pursuant to this Agreement or by Applicable Laws shall not be capable of being waived otherwise than by an express waiver in writing signed by an authorised representative of the relevant Party. 


	39.2
	No failure, delay or omission in exercising any right, power or remedy by either Party provided by law or under this Agreement shall operate as a waiver by that Party of that right, power or remedy, nor shall it preclude or restrict any future exercise of that or any other right, power or remedy.  No single or partial exercise of any right, power or remedy provided by Applicable Laws or under this Agreement shall prevent any future exercise of any other right, power or remedy.



40.	RELATIONSHIP OF THE PARTIES
	
	During this Agreement, the Contractor shall be an independent contractor and not the employee of the Client.  Neither Party shall have any authority to bind or commit the other.  Nothing in this Agreement shall be deemed or construed to create a joint venture, partnership and/or fiduciary or other relationship between the Parties for any purpose.  The officers, employees or agents of the Contractor (including the Personnel and Subcontractors) are not and shall not hold themselves out to be (and shall not be held out by the Contractor as being) servants or agents of Client for any purposes whatsoever.



41.	FURTHER ASSURANCE
	
	Each Party shall (at its own expense) promptly execute and deliver all such documents, and perform and do all such further acts and things, or procure the execution of documents and doing of such acts and things as are required, or as the other Party may reasonably request, to give full effect to the provisions of this Agreement and the transaction intended to be effected in accordance with it.



42.	NOTICES
	42.1
	Subject to clause 42.3, any notice or other written communication to be given under this Agreement shall either be delivered personally or sent by registered post or email or such other means of electronic communication as may be agreed between the Parties. However, and for the avoidance of doubt, save where expressly provided for elsewhere in this Agreement, the posting of material to the Contractor’s website shall not be considered a notice or other written communication for the purposes of this agreement.  The Parties shall from time to time agree primary and alternative contact persons and details for the purposes of this clause.


	42.2
	All notices shall be deemed to have been served as follows:


	
	(a)
	if personally delivered, at the time of delivery;


	
	(b)
	if posted by registered post, at the expiration of forty-eight (48) hours after the envelope containing the same was delivered into the custody of the postal authorities (with proof of postage and not returned undelivered); and


	
	(c)
	if communicated by email, or such other means of electronic communication as may be agreed between the Parties, at the time of transmission, providing the sender has not received a machine generated message that delivery has failed.


	42.3
	All written communications relating to a Milestone between the Parties shall be by email only.  Where such a communication is sent by the Client to the Contractor, the Contractor shall confirm receipt of the email (by return email) as soon as reasonably practicable and, in any event, within twenty-four (24) hours of receipt.



43.	DISPUTE RESOLUTION PROCEDURE
	43.1
	The obligations of the Parties under this Agreement shall not cease or be suspended or delayed due to a Dispute.  


	43.2
	The Parties shall use their reasonable endeavours to negotiate and settle amicably any Dispute.  If a Dispute cannot be settled through negotiations by the Representatives of each of the Parties, either Party may give to the other a notice in writing (a “Dispute Notice”).	


	43.3
	Within fifteen (15) Business Days of a Dispute Notice being given by one Party to the other Party (or such longer period as may be agreed in writing by the Parties), the Parties shall each refer the Dispute to appropriate senior representatives nominated by the Representative of each Party, who shall meet (within this fifteen (15) Business Day period) in order to attempt to resolve the Dispute.


	43.4
	If the Dispute is not wholly resolved within five (5) Business Days of the meeting referred to in clause 43.3, then either Party may refer the Dispute to an independent mediator, the identity of whom shall be agreed in advance by the Parties.


	43.5
	If the Parties are unable to agree on a mediator or if the mediator agreed upon is unable or unwilling to act, either Party may within twenty one (21) calendar days from the date of the proposal to appoint a mediator or within twenty one (21) calendar days of notice to either Party that the mediator is unable to act, apply to Centre for Effective Dispute Resolution (CEDR) Ireland to appoint a mediator.


	43.6
	No Party may commence any court proceedings or alternative Dispute Resolution Procedure in relation to any Dispute arising out of this Agreement until it has attempted to settle the Dispute by mediation and either the mediation has terminated or the other Party has failed to participate in the mediation, provided that the right to issue proceedings is not prejudiced by a delay.


	43.7
	The Parties shall share equally the cost of the mediator.  The costs of all experts and any other third parties who, at the request of any Party, shall have been instructed in the mediation, shall be for the sole account of, and shall be discharged by that Party.


	43.8
	If the Dispute is not settled by agreement in writing between the Parties within fifteen (15) Business Days of the appointment of a mediator, it shall be resolved:


	
	(a)
	if the Dispute is of a financial or technical nature, by an expert appointed under clause 43.9; and 


	
	(b)
	in any other case, by the courts of Ireland. 


	43.9
	Any Dispute to be resolved in accordance with clause 43.8 shall be referred by either Party to:


	
	(a)
	a person agreed between the Parties; or 


	
	(b)
	in default of agreement, within five (5) Business Days of a notice from one Party to the other Party requesting such agreement, to a person chosen (on the application of either Party) by CEDR Ireland.  Such person shall:


	
	
	(i)
	act as an expert and not as an arbitrator and shall act fairly and impartially;


	
	
	(ii)
	decide on the procedure to be followed in the determination (provided that, in any event, the expert shall give all Parties a full opportunity to make such representations as they may reasonably require) and be required to deliver his or her determination in writing to the Parties within four (4) weeks of his or her appointment; and


	
	
	(iii)
	determine how and by whom the costs of the determination, including his or her fees and expenses, are to be paid.  The general principle shall be that costs shall follow the event except where it appears to the expert (for example, in the light of the Parties’ conduct of the Dispute) that this would not be appropriate.


	43.10
	In the absence of manifest error or fraud, the decision of an expert appointed under clause 43.9 shall be final and binding.


	43.11
	Each Party shall provide to any expert appointed under clause 43.9 all information reasonably requested by the expert to aid the expert’s determination of the Dispute.


	43.12
	All negotiations connected with a mediation or expert determination under this clause 43 shall be conducted in complete confidence and the Parties undertake not to disclose details of such negotiations to any third party, except to their professional advisers who have been advised of such confidentiality.  All such negotiations shall be without prejudice to the rights of the Parties in any future proceedings.


	43.13
	Nothing in this clause 43 shall prevent either Party from seeking an injunction, specific performance or other equitable relief for any threatened or actual breach of the terms of this Agreement, or for bringing any claim for breach of an indemnity given under this Agreement.



44.	GOVERNING LAW, CHOICE OF JURISDICTION AND EXECUTION
	44.1
	This Agreement shall in all aspects be governed by and construed in accordance with the laws of Ireland and the Parties hereby agree that the courts of Ireland have exclusive jurisdiction to hear and determine any disputes arising out of or in connection with this Agreement.


	44.2
	This Agreement shall be executed in duplicate, and each copy of the Agreement shall be signed by both Parties.


[bookmark: _Toc525825156][bookmark: _Toc69219686][bookmark: _Toc99122222]45.	Upgrades/ updates
	45.1.
	Subject to the Parties obligations at law, the Contractor is permitted to modify, update, enhance and/or upgrade the T&A Solution during the term of the Agreement without the Client’s consent. The Contractor shall ensure that each such modification, update, upgrade and/or enhancement to the T&A Solution will be backwards compatible and will, where possible, not result in any reduction of functionality and/or Service as set out in the Specification, the Response and the SLA and/or any loss of compatibility with any vendor supported operating systems used by the Client. In the event that any such modification, update, enhancement or upgrade does result in the reduction of functionality, the Contractor agrees to replace such reduction in functionality with materially similar services, subject to any such changes not degrading the data security and data protection features of the T&A Solution and subject to the Contractor’s obligations under Schedule D (Service Level Agreement). In the event the Contractor is unable to offer a materially similar service, the Client shall be entitled to terminate the contractual relationship either in full or in part in accordance with clause 27 of Schedule A of this Agreement.
 

	45.2
	Any such modification, update, enhancement and/or upgrade shall not be subject to any additional fees or charges not otherwise included in Schedule C (Pricing).



46.	NON-EXCLUSIVITY
Nothing in this Agreement shall preclude the Client from purchasing Services from a third party at any time during the currency of the Agreement.



47.	LIST OF SCHEDULES TO THE AGREEMENT
	Schedule A:
	Terms and Conditions

	Schedule B:
	The Specification

	Schedule C:
	Pricing

	Schedule D:
	Service Level Agreement

	Schedule E:
	Acceptance and Approval Procedure

	Schedule F:
	Key Personnel

	Schedule G:
	Subcontractors

	Schedule H:
	Policies

	Schedule I:
	Governance

	Schedule J:
	Detailed Project Plan 

	Schedule K:
	Security 

	Schedule L:
	Business Continuity and Disaster Recovery

	Schedule M:
	Insurance and Insurance Certificates

	Schedule N:
	Data Protection

	Schedule O:
	Exit Management

	Schedule P:
	Cyber Security Plan

	Schedule Q:
Schedule R:
	Financial Distress
Contractor Terms and Conditions
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	[Client to insert when completing contract]
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	[Client to insert when completing contract]
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1 [bookmark: _Toc99122226][bookmark: _Toc99122236][bookmark: _Toc99536891][bookmark: _Toc99541687]Definitions
1.1. Unless the context requires otherwise, words and phrases in this Agreement shall have the following meanings:
“Authorised Users” means all Contracting Authority Users including ESBS Users, ETB Users including but not limited to Finance and Administration staff and Centre Users, approvers, contractors, Apprentice and Learner Users and any other party authorised by or on behalf of Contracting Authority (or another authorised user falling within this definition) to use or access the T&A Solution, including (where necessary) any provider of services to Contracting Authority.
“Available” means that the T&A Solution is available for Authorised Users to use and functioning in accordance with Schedule B (The Specification);
“Go-Live Date” means each date on which the T&A Solution commences to operate effectively in a live working environment for each Wave as set out in Schedule J (Detailed Project Plan) (as may be refined or modified by agreement of the Parties);
“Incident” means any defect or failure in the T&A Solution that prevents it from operating in accordance with its normal use without interruption or delay or failure to perform to its level of functionality required in the specification as set out in Schedule B (The Specification); 
“Key Performance Indicator” or “KPI” means the criteria for monitoring and assessing the Contractor’s service request and Incident Response Time;
“Month” means a calendar month;
“Monthly Subscription Charge” means the charges due to the Contractor for the User subscriptions in a given month;
“Normal Service Time” or “Business Hours” means 8am to 6pm on Business Days;
“Planned Unavailability” means a planned instance of unavailability in accordance with Section 6(d) of this Service Level Agreement;
“Priority 1 Incident” means a critical error or system wide failure such that a significant number of Authorised Users (e.g. Contracting Authority users, ETB users and School and centre users) are unable to use the T&A Solution or to perform time sensitive critical business transactions;
“Priority 2 Incident” means a major error, such that, although Authorised Users (e.g. Contracting Authority users, ETB users and School and centre users) are able to use the T&A Solution to perform critical business transactions, the Incident causes limitations or restrictions in the use of significant functionality for one or more groups of Authorised Users;
“Priority 3 Incident” means an error, such that, any Authorised User (e.g. Contracting Authority users, ETB users and School and centre users) is restricted or inconvenienced in performing day to day business functions or is unable to access particular functionality within the T&A Solution.
“Priority 4 Incident” means a minor error which has little or no effect on normal day to day business operations or request for information, enhancement or document clarification regarding the T&A Solution;
“Problem” means the cause of any Incident or series of Incidents or potential future Incident or Incidents; 
“Response” means a communication from Contractor to Client acknowledging receipt of an Incident report, providing an Incident tracking identifier and informing Client that Contractor has commenced diagnosis of the Incident;  
“Response Time” means the time taken by Personnel working on Contractor Helpdesk to assess each Incident once reported and to provide a Response to Client.  The Response Time commences upon notification of the Incident to Contractor, either verbally or electronically by Client, or via any monitoring of the T&A Solution by Contractor which identifies the Incident. Where an Incident occurs outside of Business Hours, the Response Time for a Priority Level 1 Incident commences immediately upon notification and for all other Incidents commences at the start of the next period of Business Hours;  
“Resolution” means a solution to an Incident, supplied to and acceptable to the Client to enable continuation of Client’s business and its use of the T&A Solution. Client acknowledges that an interim Resolution or fix may be required to enable the continuation of the Client business; 
“Resolution Time” means the time to be taken by Personnel working on Contractor Helpdesk to provide a Resolution to an Incident.  The Resolution Time commences upon notification of the Incident to Contractor, either verbally or electronically by Client, or via any monitoring of the T&A Solution by Contractor which identifies the Incident. Where an Incident occurs outside of Business Hours, the Resolution Time for a Priority Level 1 Incident commences immediately upon notification and for all other Incidents commences at the start of the next period of Business Hours;  
“T&A Solution Monitoring” means the collection and storing by the Contractor of data on the operation of the T&A Solution and reporting of same to Client;
“Service Availability” shall be calculated in minutes based on a Month as follows;Total Time – Planned Maintenance Time


“Service Availability Rate” shall be calculated as follows:      Service Availability - Unplanned Unavailability
____________________________________________________    
                   Service Availability



“Services Contract” means the contract attached at Appendix 6 to the RFT;
“Unavailable” means that the T&A Solution or any part of it is not Available; 
“Unplanned Unavailability” means that the functional Services fail to be available in accordance with Schedule B (The Specification), and the Client is unable to access the functional Services, as measured at the Contractor’s Services environment. Unplanned Unavailability is considered resolved at the time the functional Services, in accordance with Schedule B (The Specification), are available again. Unplanned Unavailability shall be calculated in minutes based on a Month;
 “Upgrade” means the enhancement, update, modification of the T&A Solution, or any part(s) of the T&A Solution, by the Contractor from time to time for the purposes of extending the functionality of the T&A Solution and keeping the T&A Solution up to date with changing business and technical requirements.  This includes, but is not limited to, significant patch bundles (such as service packs or service updates) as released by the Contractor on a scheduled yearly/quarterly/ monthly basis.

2 [bookmark: _Toc99122227]Introduction to T&A Solution Support Services
2.1 This Schedule describes the Service Levels which shall apply to the support services, together with the working arrangements to be deployed by the Client and the Contractor concerning the Service;
2.2 The Contractor shall provide the support services in accordance with this Schedule;
2.3 The Contractor shall provide support until the expiry of the Term of the Services Contract;
2.4 The Contractor shall provide a single point of contact helpdesk (the “Support Service Helpdesk”) for Incident management and to allow tracking and reporting on all issues. For the avoidance of doubt, the Client’s internal helpdesk (“Client Helpdesk”) will provide level 1 support to Authorised Users.  This shall include dealing with simple business/functional application issues and administrative requests;
2.5 The Contractor shall provide the Support Service Helpdesk during Normal Service Time;
2.6 The Contractor shall provide relevant information to the Client on the performance of the T&A Solution;
2.7 The Contractor shall provide contractual remedies in the event of performance by the Contractor which falls below the standards required under this Agreement.
3 Overview of Support Service (the “Support Service”)
3.1 In providing the T&A Solution, the Contractor shall at all times support the T&A Solution by providing: 
(a) A reliable service;  
(b) A safe service that does not expose any User or organisation to security threats;  
(c) A service that is easy to use;  
(d) A well organised, up-to-date and useable online support system;  
(e) A Response to and Resolution of Incidents;  
(f) Regular reports on the functioning of the Support Service for the Client including numbers and types of Incidents, Response Times, new online support material created, additional training provided and service KPIs as defined in sections 6 and 7 below;
(g) Clear communication pathways between the Client and the Contractor, including communications protocols and meeting schedules.

4 [bookmark: _Toc99122228]Support Service Personnel    
4.1 The Contractor shall make available to the Client a sufficient number of Personnel for the provision of the Support Service (the “Support Service Personnel”);  
4.2 The Contractor shall ensure that all Support Service Personnel are fluent in written and spoken English, are well trained, and have the requisite knowledge and experience of the T&A Solution;  
4.3 The Contractor shall provide the Client with the name and contact details of the service delivery manager who will be responsible for the Contractor’s ongoing delivery of the T&A Solution (“Service Delivery Manager”) and shall keep the Client updated with contact details of all persons who replace the Service Delivery Manager throughout the Term of this Agreement in accordance with Schedule K;
4.4 The Contractor shall provide a web portal ticketing system which must be available twenty-four (24) hours a day, seven (7) days a week, three hundred and sixty-five (365) days per year. Telephone, web chat, and email support, must be available for the provision of Support Services during Normal Service Time.  
4.5 The functions of the Support Service Personnel shall include (but are not limited to):  
(a) To receive, respond to, and update all Client requests for technical enquiries and Resolution of Incidents;  
(b) To carry out an initial analysis and impact assessment of each Incident;  
(c) To provide a unique Incident tracking identifier for each reported Incident; 
(d) To manage and monitor Incidents until Resolution is achieved, including continuously tracking Incidents and documenting details of each Incident, regularly updating the Incident’s status on an issue tracking system; 
(e) To inform the Client of actions being taken by the Contractor to resolve each Incident and the estimated Resolution time;  
(f) To resolve all Incidents logged by the Client;   
(g) To respond to general questions and queries;   
(h) To carry out periodic analysis of Incident activity;  
(i) To be responsible for the security of the T&A Solution.

5 [bookmark: _Toc99122229]Support Service Management 
5.1 The Contractor shall have in place all management processes, which at a minimum must include the management processes set out in 5.2 below, which are required for the configuration and consumption of the Support Service by the Client. The Contractor shall deliver the Support Service in line with these management processes and shall make these processes available to the Client on commencement of the Services Contract; 
5.2 These management processes shall include (but not be limited to) the following: 
(a) Change and Release Management, which means a process to ensure standardised methods and procedures are used for the efficient and prompt handling of all T&A Solution changes, in order to minimise the impact of the change on service quality;   
(b) Incident Management, which means service restoration where part or all of the Service was degraded or unavailable and the tracking of the origination, Resolution and communication of all Incidents in an Incident tracking system;  
(c) Problem Management, which means the prevention of Incidents where possible or the minimisation of the impact of Incidents where they cannot be prevented; 
(d) Root Cause Analysis, which means diagnosing and analysing the root cause of all recurring Incidents, with the objective of identifying corrective or preventative measures, which once put into effect via a change will prevent the reoccurrence of such Incidents;
(e) Availability, Capacity and Performance Management, which means a process to ensure the availability and capacity of the Service to meet the demands of the Client;  
(f) Service Level Monitoring and Reporting, which means monitoring and reporting on the delivery of the T&A Solution; 
(g) Security Incident Response, which means responding to and investigating Incidents which can impact the confidentiality, integrity or availability of data.

6 [bookmark: _Toc99122230]KPI: Service Levels
6.1 The Contractor acknowledges and agrees that, following each Go-Live Date, the T&A Solution should be available for operational use by the Client 24 hours a day, seven days a week (24/7). However, the target Service Availability shall be 99.5% or higher 24 hours a day, seven days a week (24/7); 

6.2 The Contractor will begin to measure Service Availability from each Go-Live Date. The Contractor shall promptly notify the Client of any abnormality or other Problem (including service-level failures) with the Services operating in accordance with Schedule B (The Specification);
6.3 The Contractor will monitor the T&A Solution 24 hours a day, seven days a week (24/7) and shall use appropriate techniques to ensure that service issues do not impact the 99.5% T&A Solution Availability target;
6.4 Planned Unavailability:  
(a) The Contractor shall use appropriate techniques to ensure that periods when the T&A Solution is Unavailable (including Planned Unavailability) are kept to a minimum;  
(b) All Planned Unavailability must be scheduled out of Normal Service Time and agreed in advance with the Client, either in the evenings or during weekends; 
(c) Subject to 6.4 (a) above, the maximum total of all Planned Unavailability in a monthly measurement period shall be twenty-four (24) hours and in an annual measurement period shall be no greater than ninety-six (96) hours unless previously agreed in writing by the Client; 
(d) When Planned Unavailability is required, the Contractor must provide an early warning of planned maintenance with regular reminders. Notifications must be no later than seven (7) days in advance of the Planned Unavailability;
(e) If Contractor no longer requires the Planned Unavailability, Contractor shall notify Client at least twenty-four (24) hours in advance of the previously agreed date for the Planned Unavailability;   
6.5 Unplanned Unavailability: 
(a) Unplanned Unavailability does not include Planned Unavailability, as described in this Service Level Agreement;
(b) Unplanned Unavailability shall include unplanned maintenance (including emergency maintenance). When unplanned maintenance is required, the Contractor will provide as early as possible a warning of unplanned maintenance with regular reminders; 
(c) Unplanned Unavailability shall include unplanned service unavailability of any duration of time.
7 [bookmark: _Toc99122231]KPI: Incident Response Times    
7.1 The following table defines the minimum service timescales within which Incidents shall be dealt with and resolved by the Contractor.  The priority for each Incident shall be specified by the Client when it reports the Incident and updated as soon as practicable after it becomes aware of any change in the priority of the Incident in question. The Contractor shall not downgrade the Priority assigned without prior agreement of the Client;

	Priority
	Initial Response Time
	Resolution Time

	1
	1 Hour
	3 Hours

	2
	2 Business Hours
	3 Business Days

	3
	4 Business Hours
	6 Business Days

	4
	1 Business Day
	12 Business Days



 



7.2 Response and Resolution times will be evidenced in accordance with the Incident tracking system; 
7.3 A protocol for raising and dealing with Priority 1 Incidents (including out of Normal Service Time hours) shall be defined by the Contractor and will, at a minimum, include the appointment of an Incident manager, the establishment of a conference call for all updates and a list of the key contacts who need to be regularly updated; 
7.4 Where it becomes evident that the Response and Resolution of a Priority 1 Incident will take place outside Normal Service Time (e.g. Incident reported at end of a working day or end of a working week, or prior to a public holiday), the Contractor shall ensure that sufficient Support Service Personnel are available to carry out the necessary Resolution of these Incidents as per the Response Times set out above;
7.5 Where a recovery of the T&A Solution is required the following service levels will apply:
	Objective
	Requirement

	Recovery Time
	Within 12 Hours

	Recovery Point
	No more than 1 hour of data lost







8 [bookmark: _Toc99122232]Management and Resolution of Incidents
8.1 The Contractor shall respond to and resolve all Incidents within the Response Times set out at clause 7.1 above: 
(a) Every effort shall be made by the Contractor to resolve each Incident at, or as soon as possible after, the first point of contact;
(b) The Contractor shall ensure that the Support Service Personnel use an issue tracking system to maintain a comprehensive record of all Incidents, including the Priority of each Incident and the actions taken to achieve their Resolution; 
(c) Incidents may be communicated by either telephone or electronic mail or other means agreed between the Parties, however all Incidents must be recorded and logged in the issue tracking system. 
 
9 [bookmark: _Toc99122233]Escalation Process for Incidents 
9.1 [bookmark: _Ref76735640]Once a T&A Solution failure is detected (an Incident), the Client will report the Incident to the Contractor. For the avoidance of doubt, the Client Helpdesk will provide initial support to Authorised Users.  This shall include dealing with simple business/functional application issues and administrative requests;
9.2 The Client will track the progress of each Incident and if the Incident is not responded to within the stated timescales, as set out in the table at 7.1 above, the escalation process for Incidents is followed;
9.3 The Contractor may provide the Client with service monitoring capabilities but must, in any event, provide alerts to the Client when T&A Solution Incidents of which they are aware occur;
9.4 In the first instance the Client will escalate the Incident to the Contractor’s nominated point of escalation who will be responsible for managing the escalation to ensure that the Incident is dealt with appropriately and in accordance with the terms of the Services Contract;
9.5 The Contractor will resolve the Incident at, or as soon as possible after, the first point of contact. The Contractor’s nominated point of escalation will work with the Client to develop an action plan and allocate the appropriate Support Services Personnel to resolve the Incident. If the Incident continues to remain unresolved, the Client may contact the T&A Solution nominated point of escalation to review the Incident and request that it is escalated to the next level within the Contractor organisation as required, up and until the Incident is brought to the attention of the Contractor’s most senior Personnel; 
9.6 For persistent issues with T&A Solution availability and/or Response Times, the Client may escalate the Incidents to the contractor’s senior management team.
10 [bookmark: _Toc99122234]Remedies
Service Credits
10.1 The adequacy of the provision of the Service will be assessed on a monthly basis by reference to whether the Service Level objectives have been met using the Service Reports set out in clause 11 below;  
10.2 At the end of each month, in the event that any P1, P2 and P3 Incident(s) have not been resolved within the applicable Resolution Time, the Client shall be entitled to, and the Contractor shall provide to the Client, Service Credits in accordance with the following matrix up to a maximum aggregate amount of twenty (20)% of the monthly subscription charge for the month in which the Incident(s) which was not resolved within the applicable Resolution Time occurred;
 
	Priority
	Service Credits for Exceeding Resolution Time (for each Incident)
	Service Credits for Each Additional Day[footnoteRef:2] without a Resolution (for each Incident) [2:  Applies to each calendar day (or part thereof) commencing on the day after the Resolution Time threshold was exceeded  ] 


	1  
	2.5% of monthly subscription charge 
	1.5% of monthly subscription charge

	2  
	1.5% of monthly subscription charge
	0.5% of monthly subscription charge

	3  
	0.5% of monthly subscription charge
	0 

	4  
	0
	0 


 
Service Credits will be accumulated for P1, P2 and P3 Incidents exceeding the Resolution Time.
10.3 The Service Availability Rate shall be assessed on a monthly basis by reference to the Service Reports defined in clause 11 below.  At the end of each month, in the event that the Service Availability Rate has fallen below the levels specified in the following matrix, the Client shall be entitled to, and the Contractor shall provide to the Client, Service Credits in accordance with the following matrix: 
	Target T&A Solution
Availability Rate
	% Monthly Availability
Uptime
	Service Credits

	 
99.5% or greater 
	Less than 99.5% but equal to or greater than 99.0% 
	2.5% of Monthly Subscription
Charge 

	
	Less than 99.0% but equal to or greater than 98.0%
	5% of Monthly Subscription
Charge 

	
	Less than 98.0% 
	10% of Monthly Subscription 
Charge 


 
10.4 In the event that any Service Credits apply under the terms of this clause, the Contractor shall refund the Client the full amount of the aggregate Service Credits within thirty (30) days of the date of the receipt of a notification from the Client.  Alternatively, and at its sole discretion, the Client shall be entitled to offset Service Credits against any future payments due;  
10.5 In the event that the aggregate Service Credits applied reaches fifteen (15)% of the monthly subscription charge, then the Contractor shall provide to the Client a plan to remedy the underlying issues (the “Service Performance Improvement Plan”) within seven (7) calendar days of the end of such period;
10.6 In the event that where the Service Credits applied have exceeded fifteen (15)% of the monthly subscription charge on three (3) separate occasions (which do not have to be consecutive) in any six (6) month period or where all actions in the Service Performance Improvement Plan have failed to address the underlying issue to the full satisfaction of the Client, in its sole discretion, then the Contractor shall be deemed to be in material breach of this Agreement;
11 [bookmark: _Toc99122235]Service Reports  
11.1 Throughout the Term of this Service Level Agreement, the Contractor shall provide the Client with reports which shall be used to monitor performance of the Contractor under this Service Level Agreement on an ongoing basis (“Service Reports”). Service Reports and/or announcements may be made available in a service status portal. The Contractor shall propose appropriate key performance indicators (KPIs) in addition to those set out below (such as ITIL or equivalent metrics);   
	Area 
	KPI 

	Incident Management 
	Number of repeated Incidents 

	Incident Management 
	Number of Escalations 

	Incident Management 
	Number of Incidents 

	Incident Management 
	Incident Resolution Time 

	Incident Management 
	Resolution within SLA 

	Problem Management 
	Number of Problems 

	Problem Management 
	Number of unresolved Problems 

	Availability Rate
	Service Availability of ≥99.5%



11.2 Reporting formats will be agreed in advance between the Parties. Key reports which shall be delivered by the Contractor shall include monthly activity and performance reports of all Incidents which must be supplied to the Client no later than five (5) working days after the end of each month. 
11.3 On a quarterly basis, the Contractor must attend (in person or by conference call) a performance review meeting. 
Schedule E: Acceptance and Approval Procedure
References to “in writing” and “written” in this Schedule E include communication by email or such other means of electronic communication as may be agreed between the Parties

1 [bookmark: _Toc188343581][bookmark: _Toc29553229]Introduction
1.1 [bookmark: _Ref16760270]This Schedule specifies the Implementation Services and the related project requirements and process in relation to the Implementation Services (the “Project”).
1.2 The Parties agree that the Detailed Project Plan attached at Schedule J (Detailed Project Plan) and the Milestones specified therein, together with this Schedule, set out the key activities to be carried out by Contractor during the Implementation Period.  Contractor shall undertake all activities which are required to ensure that the Milestones shall be met in full by the respective Milestone Dates.  
2 [bookmark: _Toc29553236][bookmark: _Ref76740852]Project Management and Control
2.1 Contractor shall have overall responsibility for conducting and achieving the successful completion of the Implementation Services.  The Detailed Project Plan shall specify the further detailed obligations that Contractor must comply with, including how the Implementation Services will be carried out, the specific Milestones and associated related requirements.  
2.2 Contractor shall, at its own cost, provide all of its own resources (including Personnel) and materials reasonably necessary to perform the Implementation Services so as to achieve the Milestones by the Milestone Dates.
2.3 During the Implementation Period, Contractor’s Representative shall ensure stabilisation and swift progression of the Implementation Services, including undertaking the following tasks:
(a) developing the Project structure, scheduling, delivery methodology, ways of working, resource planning and control;
(b) coordinating the Project teams of both Parties (with Client’s Representative’s cooperation) and managing Contractor’s Project team;
(c) developing communication plans and communication structure;
(d) developing reporting Project structure and meeting cadence;
(e) monitoring the quality of delivery against specific pre-defined Project metrics;
(f) developing, tracking and monitoring risks and issues logs and identifying or recommending appropriate mitigation strategies and risk response measures;
(g) continuously monitoring and assessing Project progress, cost and quality against agreed schedules, Project baseline, Milestones and budget;
(h) delivering MI to Project owners and managing escalations, where required;
(i) supporting and leading (where required) regular Project meetings to report on current Project status;
(j) producing Project Status Reports and Action Lists for approval by Client’s Representative;
(k) ensuring Contractor's compliance with the Governance Structure, as set out in Schedule I (Governance); 
(l) maintaining overall integrity and coherence of the Project, and developing and maintaining the Project environment to support projects within the Project;
(m) ensuring that interdependencies across projects within the Project, and to parties external to the Project, are tracked and managed;
(n) facilitating the appointment of individuals to the Project delivery teams; and
(o) developing a comprehensive knowledge sharing plan as part of the Implementation Services and facilitating training for both business and technical Authorised Users of the T&A Solution, following a coherent strategy.
2.4 The Representatives of the Parties shall jointly review, document and communicate Implementation Services risks to each other.  Each Party shall ensure that all risks either identified to it or relevant to it have mitigating actions identified and mitigating action trigger points.  This shall be updated and monitored regularly through the weekly Project Status Meetings described below.
2.5 The Implementation Plan shall be used by the Representatives of the Parties to track the progress of the Implementation Services in conjunction with the agreed Action Lists, which will provide the lower level of task detail to be performed by the Parties.  These Action Lists shall be drawn up in accordance with paragraphs 3.4 and 3.5 of Schedule I (Governance).
3 [bookmark: _Toc29553230]Implementation Services
3.1 During the Implementation Period Contractor shall, subject to the other provisions of this Agreement, perform the Implementation Services as set out in the Implementation Plan. 
3.2 The Implementation Period shall end upon completion of Hypercare of the final Wave.  
4 Achievement of Milestones
4.1 The Parties agree the following approach for the achievement of Milestones. 
4.2 A schedule of Deliverables for each Milestone is included within the Detailed Project Plan. 
4.3 Acceptance Criteria for Milestones may only be changed as described in clause 3 of Schedule A of the Agreement.
4.4 On completion of each Deliverable, the Contractor shall submit the Deliverable to the Client for approval within fourteen (14) calendar days. If the Client does not respond to the Contractor within thirty (30) calendar days of submission of the Deliverable by the Contractor, then the Deliverable shall be deemed to have been achieved.
4.5 If the Client expressly approves the Deliverable in writing, then it shall be deemed to have been achieved. 
4.6 If the Client rejects the Deliverable in writing, then it shall be deemed not to have been achieved, and the Client shall provide a comprehensive and detailed list of issues to be remedied by the Contractor within thirty (30) days of the written rejection.  
4.7 When the Contractor has completed the required remedies to address the list of issues, then it shall re-submit the Deliverable for approval in accordance with steps 4.4, 4.5 and 4.6 above, following which the Client shall review only the Resolution of the issues identified (provided that all other aspects of the Deliverable remain unchanged). The Client reserves the right to determine for itself that no other aspects of the Deliverable have been affected and may review the entire Deliverable if it deems this to be necessary.
4.8 If the Client expressly approves in writing the satisfactory Resolution of the issue(s) identified from its initial review, then the Deliverable shall be deemed to have been achieved. If the Client rejects in writing the satisfactory Resolution of the issue(s) identified in its initial review, then the Deliverable will be deemed not to have been achieved, and step 4.7 shall be repeated.
4.9 If the Deliverable has not been accepted after the third attempt, it shall be an Event of Default and, without prejudice to any other remedy available to it under this Agreement, the Client shall be entitled to accept such Deliverable subject to a proportionate abatement of any Charges relating to such Deliverable, such abatement to be an amount as agreed in writing between the Parties, or alternatively Step 4.8 above shall be repeated.
4.10 The Contractor may submit an invoice for a Milestone based payment where all Deliverables relating to the relevant Milestone have been achieved in accordance with the provisions of this Schedule E and a Milestone Achievement Report (and, where applicable, a Testing Achievement Report) has/have been issued by the Client showing no outstanding issues for remedy.













Milestone Achievement Report to be sent, for ALL achieved and unachieved Milestones, via email from the Client representative to the Contractor representative as set out under “ACHIEVEMENT OF MILESTONES” above. 
	MILESTONE ACHIEVEMENT REPORT

	Contract Reference and Name
	

	Milestone Reference
	

	Milestone Description
	

	Details of Deliverables Achieved
	1. Deliverable 1
2. Deliverable 2

	Details of Deliverable NOT Achieved
	1. Deliverable 3
2. Deliverable 4

	Details of Issues Requiring Remedy
	1. Issue 1
2. Issue 2

	Milestone is Achieved?
	Yes / No

	Date
	





5  Acceptance Testing (Implementation and Post Implementation Services)
5.1 Testing shall be carried out in accordance with the Client’s testing strategy and the test plan (“Test Plan”) will be agreed between the Contractor and the Client two months in advance of commencing the required test cycle, unless otherwise agreed between the Parties.
5.2 This Schedule E shall be updated to include the Test Plan once it is agreed by the Parties.
5.3 The procedure for acceptance testing by the Client (“Acceptance Testing”) is as follows;
(a) The Contractor shall give the Client not less than seven (7) days’ notice that a Deliverable is ready for Acceptance Testing and shall submit the Deliverable for Acceptance Testing in accordance with the time frames set out in the Test Plan.
(b) If a Deliverable has, in the opinion of the Client met the entry and exit test criteria the Client shall issue an end of test cycle completion report (“Testing Achievement Report”) in respect of that Deliverable to the Contractor.
(c) If any Deliverable has, in the opinion of the Client, failed to meet the test criteria applicable to that Deliverable then the Contractor shall, without prejudice to any other rights or remedies available to the Client, forthwith rectify free of charge such defects in the Deliverable and in sufficient time to make possible the repetition of the tests within fourteen (14) calendar days of the date of failure (or such later date as the Parties may agree) (the “First Repeat Tests”).
(d) If any Deliverable fails the First Repeat Tests, the Client may, without prejudice to any other rights or remedies available to the Client, at its option:
i) require the Contractor by written notice to rectify forthwith free of charge such defects in the Deliverable to enable the Deliverable to pass repeat tests (“Second Repeat Tests”). The Second Repeat Tests shall be carried out within seven (7) calendar days of the date of failure of the First Repeat Test. 
ii) If the Contractor has not remedied the Defect by the seven (7th) calendar day after the First Repeat Tests or if the Deliverable fails the Second Repeat Tests, the Client shall be entitled to exercise any of the following:
1. fix a new date for carrying out further repeat tests on the same terms and conditions as the Second Repeat Tests; and/or
2. accept such tests subject to a proportionate abatement of any Charges relating to such Deliverable such abatement to be agreed in writing between the Parties.







5.4 The Parties hereby agree:
(a) that the time frames for the completion of the successful tests may be amended by the Client where it deems it appropriate having regards to the complexity of testing and / or defects in the Deliverables (or any of them); and 
(b) to provide each other with all such assistance and advice as is reasonable in connection with the tests to be carried out pursuant to this Schedule E with a view to ensuring that the Deliverables pass the tests at no additional cost to the Client.


Testing Achievement Report to be sent, for ALL tests meeting and not meeting the relevant entry and/or exit criteria, via email from the Client representative to the Contractor representative as set out under “TESTING” above. 
	TESTING ACHIEVEMENT REPORT

	Contract Reference and Name
	

	Test Event Reference
	

	Test event Description
	

	Details of Deliverables Meeting Test Criteria
	1. Deliverable 1
2. Deliverable 2

	Details of Deliverable NOT Meeting Test Criteria
	1. Deliverable 3
2. Deliverable 4

	Details of Defects Requiring Remedy
	1. Defect 1
2. Defect 2

	Test Criteria are Met?
	Yes / No

	Date
	




[bookmark: _Toc99122237][bookmark: _Toc99536892][bookmark: _Toc99541688]Schedule F: Key Personnel
Key Personnel
In accordance with Schedule A, Clause 10, the table below lists the Key Personnel.  This Schedule may be updated from time to time, as mutually agreed by the Parties in writing.  At a minimum, Contractor and Client shall review this Schedule once per Year to identify potential updates to and/or to confirm the accuracy of the current Schedule.  Contractor shall be responsible for ensuring that the list of Key Personnel is kept up-to-date and is promptly re-issued to Client upon any mutually agreed changes being made to the list.

	Role
	Responsibilities
	Duration of Role
	Name
	Appointment Date 

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	



Schedule G: Subcontractors

Subcontractors

In accordance with clause 30 (Assignment and Subcontracting), the table below lists the approved Subcontractors. 
	Subcontractor Name and Address
	Registered Office and Company Number
	Approved Service(s)

	
	
	

	
	
	


Schedule H: Policies
[bookmark: _Ref16692261][bookmark: _Toc29553282]Policies
[bookmark: _Ref16755154]The Policies relevant to the provision of the Services as at the Effective Date are as follows: 
	Number
	Policy
	Issue Date

	1
	Department of Education Information and Communications Technology (ICT) Usage Policy
	March 2016

	2
	Department of Education Employee Safety Handbook
	August 2023

	3
	Data Protection Policy Department of Education
	September 2023

	4
	SOLAS FET Learner Payments Policy and Operating Guidelines 
	January 2025



In construing the Policies, where there is a reference to any individual (whether by an explicit reference, similar reference or through the form of address where a Policy is addressed to an employee), such a reference shall be deemed to refer to each member of the Personnel for the purpose of Contractor’s compliance with the Policies.
[bookmark: _Toc29553283]Amendments to the Policies
Client may supplement or amend the list of Policies or individual Policies from time to time through the Change Control Procedure, following which Contractor shall ensure that the list set out above is kept up to date and is available to Client on request.
Schedule I: Governance

12 Introduction
1.1 This Schedule describes the procedures by which the relationship between the Parties shall be managed, how Changes to this Agreement can be made and how disputes or concerns in relation to the performance of each Party shall be escalated.
1.2 [bookmark: _Ref29556812]Governance of this Agreement shall be exercised through the management structures set out in this Schedule and specifically by the committees and teams described in further detail in Annex 1 (Change Request Governance) and Annex 2 (Governance Structures), together the “Governance Structure”.  The provisions of this Schedule are without prejudice to such other meetings or reports as may be required under this Agreement.  
1.3 Part 1 of Annex 2 (Governance Structures) sets out the Governance Structure which shall apply from the Effective Date until the end of the Implementation Period.  
1.4 Part 2 of Annex 2 (Governance Structures) sets out the Governance Structure which shall apply after the Implementation Period. 
1.5 The Client’s Governance Structure includes (both during and after the Implementation Period, unless indicated otherwise): 
(a) Change Control Board; 
(b) A&L Operations Team / ETB Working Group;
(c) Project Status Meetings (during the Implementation Period only).
1.6 The Governance Structure does not comprise an exhaustive or definitive list of the governance committees, their roles and responsibilities, or their procedures and their composition and the Parties agree that the Governance Structure may evolve during the Term of this Agreement, as directed by Client from time to time.  Specific ad-hoc meetings may be requested by either Party from time to time.  
1.7 Each Party shall bear its own costs in carrying out its obligations under the Governance Structure.
2 [bookmark: _Toc29553287]Meeting Procedures
2.1 The timing of meetings within the Governance Structure, the reports that are required to be reviewed and produced, the meeting agendas and the other inputs and outputs related to such meetings are described in Annex 2 (Governance Structures) on a meeting-by-meeting basis. 
2.2 All meetings will be conducted at Client premises, premises agreed by both Parties, and via MSTeams, as specified by Client.
2.3 In addition to the timings set out in Annex 2 (Governance Structures), each meeting shall convene at such other times as either Party (acting through their Representative) may reasonably require, by serving notice on all members of the committee as is reasonable in all the circumstances.
2.4 Contractor shall not be required to attend all of the meetings described in Annex 2 (Governance Structures) but shall attend all such meetings, in whole or in part and as directed by Client, where Client has given it at least twenty-four (24) hours’ notice to attend. 
3 [bookmark: _BPDC_PR_INS_1005][bookmark: _BPDC_PR_INS_1007][bookmark: _BPDC_PR_INS_1009][bookmark: _BPDC_PR_INS_1011]Reporting
Project Status Reports
3.1 [bookmark: _Ref29557394]Contractor’s Representative shall draft (with input from Client’s Representative where required) a Project status report (“Project Status Report”) that will provide the following information:
(a) summary of overall progress against the Implementation Plan, with specific attention to task slippage;
(b) Project red/amber/green (RAG) status for delivery (red being a significant risk, amber being a risk that Contractor reasonably believes will ultimately not affect its obligations and green being no risk);
(c) tasks completed for the period against planned forecast;
(d) slippage for the period;
(e) reason for slippage;
(f) in the event of significant slippage that impacts the critical path, an updated plan to bring the Project back on track;
(g) tasks and Deliverables planned for the next period; and
(h) any other issues that Contractor reasonably considers are relevant to the Project.
3.2 Contractor’s Representative shall produce the Project Status Report each week in advance of the Project Status Meeting.  
3.3 [bookmark: _Ref238612230]Contractor’s Representative shall be responsible for providing such other information relating to the Project as is requested by Client from time to time.


Weekly Action Lists 
3.4 [bookmark: _Ref16845762]The Representatives of the Parties shall agree action points and tasks for the forthcoming week at the weekly Project Status Meetings, and Contractor shall ensure that such action points and tasks are documented in action lists which detail tasks and actions for the forthcoming week, with expected end dates and any revised dates for tasks not completed (“Action Lists”).  
3.5 [bookmark: _Ref16845771]Contractor shall ensure that: 
(a) progress against the Actions Lists is checked and updated as part of the Project management process; and
(b) any delays and difficulties clearing actions promptly are managed by Contractor’s Representative and notified to Client’s Representative so that any impact on the Implementation Plan timetable can be assessed by Client and addressed promptly by Contractor.
3.6 Contractor shall provide Client with the following reports, which include MI and historical trends in line with the frequencies outlined below, in a template approved by Client:
	Report Name
	Content
	Frequency

	Project Status report (to ESBS and DFHERIS Management Team)
	Update on Project progress
	Weekly

	Change Control Board report
	Update to include overall Project progress, RAID log update, Change Requests log update, budget update and resources update
	Monthly



4 [bookmark: _Toc29553290][bookmark: _Ref29556342][bookmark: _Ref32312169][bookmark: _Ref32314711][bookmark: _Ref17374177]Change Control Procedures
4.1 [bookmark: _Ref29556689]Until such time as the Parties have agreed a Change in accordance with this Schedule, unless specified elsewhere in this Agreement that a Change may be affected by other means, the Parties shall continue to perform their respective obligations in accordance with this Agreement.
4.2 Any work undertaken by either Party (including by the Personnel) or their agents in connection with or in the preparation of a Change Request or Impact Statement shall be undertaken at that Party’s own expense.  
4.3 Any work undertaken by either Party prior to the signing of an Impact Statement will be at the risk of the undertaking Party.
4.4 A Change Request or Impact Statement shall be validly served if sent by e-mail or such other means of electronic communication as may be agreed between the Parties. 
5 [bookmark: _Toc29553291]Change Request
5.1 At any time during the Term of this Agreement, either Party may propose a change or changes to any part or parts of this Agreement.
5.2 All Change Requests proposing changes to this Agreement must be submitted for review to the other Party’s Contact.
5.3 [bookmark: _Ref29556427]The change control procedures set out in this clause will apply to all changes irrespective of whether the Contractor or the Client proposes the change (“Change Request”).
5.4 [bookmark: _Ref201988973][bookmark: _Ref46850687]Each Change Request shall specify:
(a) the date the Change Request is raised; 
(b) the originator of the Change, including full contact details;
(c) the Change required, in sufficient detail to enable Contractor to evaluate the matters specified in paragraph 6 (Impact Statement); and
(d) the reasons for the proposed Change and anticipated benefits (if any), the effect that the change will have on the Services (where known), including issues and risks if the Change is not made.
5.5 Where Contractor provides a Change Request to Client, Client may either reject the Change or request an Impact Statement, in its absolute discretion.
6 [bookmark: _Ref17375789][bookmark: _Toc29553292][bookmark: _Ref196042513][bookmark: _Ref47886732]Impact Statement
6.1 [bookmark: _Ref201745551]As soon as practicable, and in any event within five (5) Business Days: 
(a) after having received a Change Request from Client; or 
(b) after receiving a request for an Impact Statement from Client (in relation to a Change Request issued by Contractor), 
Contractor shall in good faith evaluate the proposed Change, taking into account all relevant issues, and shall serve on Client a notice (“Impact Statement”) specifying the following information:
(i) details of the proposed Change;
(ii) whether relief from compliance with any obligations under the Agreement is necessary in order to enable Contractor to implement the Change; 
(iii) a detailed risk assessment (if required or requested by Client) based on the perceived level of risk associated with the Change, such risk assessment to be carried out by reference to all the relevant factors, including:
1. the history of any previously implemented Changes;
2. Contractor's past experience in relation to similar Changes;
3. the likelihood that the implementation of the Change might fail;
4. the complexity of the Change;
5. the expert resources available to Contractor to implement the Change;
6. the need to conduct any testing in connection with the Change; and
7. [bookmark: _Ref76735408]the likelihood of the Change having any impact on the provision by Contractor of any of the Services in accordance with the Agreement;
(iv) [bookmark: _Ref196110973][bookmark: _Ref46854594]any amendment required to this Agreement to document the Change;
(v) [bookmark: _Ref196110992]a programme for implementation of the Change, including the timetable for doing so;
(vi) [bookmark: _Ref196042627]where resources not employed in the provision of the Services are required, the additional costs of implementing the Change;
(vii) [bookmark: _Ref40965843][bookmark: _Ref196042635][bookmark: _Ref32567098]full details of any necessary increase or achievable decrease in costs to Contractor of providing the Services following implementation of the Change; 
(viii) [bookmark: _Ref201989570]the costs referred to in paragraphs 6.1(vi) and 6.1(vii) calculated both as: (a) an amount of money; and (b) an adjustment to the Charges (the “Quotation”); and
(ix) a clear statement from Contractor as to whether the Impact Statement constitutes an offer which is capable of acceptance by Client and the validity period of the Impact Statement for such purposes.
6.2 [bookmark: _Ref253488963]The Parties shall use reasonable endeavours to agree the content of the Impact Statement within five (5) Business Days of delivery of the Impact Statement to Client, ensuring they first have the necessary approvals, as specified in Annex 1 (Change Request Governance).  If the Parties agree amendments to the Impact Statement as part of these discussions, Contractor shall promptly produce a new version of the Impact Statement incorporating these changes.  Contractor shall not unreasonably refuse to agree an Impact Statement.
6.3 [bookmark: _Ref17376581]If Contractor reasonably believes that any proposed Change which is requested by Client:
(a) would materially and adversely affect the risks to the health and safety of any person;
(b) would require the Services to be performed in a way that infringes any Applicable Laws; or
(c) is technically impossible to implement, provided that Contractor can demonstrate to Client’s reasonable satisfaction that the proposed Change is technically impossible to implement,
then Contractor shall be entitled to reject the proposed Change and at the same time provide its reasons for doing so.
7 [bookmark: _Ref201744843][bookmark: _Toc29553293]Approval and Consequences of Impact Statement
[bookmark: _Ref202594200][bookmark: _Toc29553297]When an Impact Statement has been signed by the Parties, this Agreement shall be deemed amended in accordance with the Impact Statement with effect from the date at which the Parties have signed the Impact Statement.
Annex 1	Change Request Governance
1 [bookmark: _Ref32566533]The following tables describe the authority required for either Party to agree a Change Request:
1.1 Client
	Area of Authorisation
	Authorising [Body] OR [Person]
	Authority Level

	Approve Change Requests
	[                      ]
	[                         ]


[bookmark: _Toc55985112]
1.2 Contractor
	Area of Authorisation
	Authorising [Body] OR [Person]
	Authority Level

	Approve Change Requests
	[                      ]
	[                         ]



[bookmark: _Toc29553298]

Annex 2	Governance Structures
Part 1: Implementation Governance Structures
1 Change Control Board
1.1 The Change Control Board shall be responsible for the overall programme of reform at a strategic level for Client.
1.2 The Change Control Board shall meet at agreed intervals.
1.3 The A&L Operations/ETB Working Group is responsible for referring significant changes to the Change Control Board for their review and decision.  
1.4 All requests for significant changes goes to the Change Control Board from the A&L Operations/ETB Working Group in line with the Terms of Reference of the Working Group.
2 Project Status Meetings
2.1 Project Status Meetings shall be responsible for the day-to-day operations of the Project, as further described in paragraph 2 of Schedule E (Acceptance and Approval Procedure) and paragraph 3 of Schedule I (Governance).  
2.2 Any issues, risks and other important developments shall be raised by the Project Status Meetings team to the relevant Management Teams in ESBS and DFHERIS for Decision/Resolution. 
2.3 The Project Status Meetings shall be held weekly. 
[bookmark: _BPDC_LN_INS_1028][bookmark: _BPDC_PR_INS_1029][bookmark: _BPDC_LN_INS_1026][bookmark: _BPDC_PR_INS_1027][bookmark: _Toc99122238][bookmark: _Toc99536893][bookmark: _Toc99541689]Schedule J: Detailed Project Plan
[Detailed Project Plan to be agreed between the Parties based on the successful tenderer’s response to requirement PM01 in Annex 1 of the RFT and inserted here within 3 months of the Effective Date.]


[bookmark: _Toc99122239][bookmark: _Toc99536894][bookmark: _Toc99541690]Schedule K: Security 
1 [bookmark: _Toc29553307]General Security Requirements
1.1 Contractor shall adhere to Data Protection Laws and any other Applicable Laws relating to the security of data. 
1.2 [bookmark: _Ref17362668]Contractor shall implement appropriate information systems security policies and procedures for all systems and devices where Client Data is viewed, accessed, processed, transmitted or stored.  As a minimum, these policies and procedures shall cover:
(a) malware detection and prevention;
(b) network perimeter controls (such as firewalls, IPS and DDoS attack prevention);
(c) network security;
(d) system and user accounts management;
(e) system hardening;
(f) patch management;
(g) software testing;
(h) audit logging (at an application, network and infrastructure level);
(i) segregation of duties;
(j) vulnerability testing (policy and schedule to include regular scanning of all systems);
(k) penetration testing (policy and schedule to include regular and pre and post testing of relevant application, network and infrastructure components);
(l) secure development (including segregated environments for development, production and testing);
(m) security monitoring (to include all security applications, network and infrastructure components and relevant applications for compliance with security policies and procedures); and
(n) an information security training and awareness programme to educate all Personnel on information security matters relating to systems security.
1.3 Contractor, upon request, shall provide copies to Client of its policies governing the items listed in paragraph 1.2, for review and audit purposes.
1.4 The Contractor shall develop a Cyber Security Plan (“Cyber Security Plan”), which shall align with the requirements of the RFT and with the Contractor’s Tender and which shall be prepared in accordance with Good Industry Practice and appended at Schedule P (Cyber Security Plan) to this Agreement.
1.5 The Cyber Security Plan shall specify the security policies, procedures and controls in place in order to protect against cyber threats and risk. The Cyber Security Plan shall also outline the specific steps to be taken in response to a breach. The Services will at all times be performed by the Contractor in accordance with the Cyber Security Plan.
1.6 The initial Cyber Security Plan shall be delivered to and approved by the Client within three (3) months of the Effective Date, or within such time as may otherwise be agreed between the Parties.
1.7 The Contractor shall:
(a) ensure that the Cyber Security Plan is kept up to date in accordance with Good Industry Practice; 
(b) submit an updated Cyber Security Plan to the Client for approval every twelve (12) months (or on request from the Client);
(c) carry out regular security audits, at least once per calendar Year, or as may otherwise be directed by the Client. The Contractor shall provide the Client with copies of all security audit reports and shall ensure that any failures, deficiencies or other vulnerabilities identified in the audit report are remedied without delay.
1.8 Subject to the remainder of this paragraph, Contractor shall permit Client to perform (at the expense of Client) up to two (2) security assessments per Year, in order to address any security issues raised, pertaining to Client Data and/or the Service. Client may carry out additional security assessments after any significant change (at the expense of Client), or following any major security Incident (at the expense of Client if the security Incident was caused by an act or omission of Client or any of Client’s staff but otherwise at the expense of Contractor) or if Client perceives (in its sole discretion) there is a heightened security risk (at the expense of Client). Contractor shall take all reasonably necessary action to mitigate any security issues identified during any Client security assessment, to the reasonable satisfaction of Client.
1.9 Contractor shall promptly notify Client of any risks that could compromise the confidentiality, integrity, or availability of Client Data and/or the T&A Solution. 
1.10 Contractor shall perform appropriate training for all Personnel who will have access to Client Data and/or the T&A Solution, including data privacy requirements.
1.11 Contractor shall only use operating system(s), applications and infrastructure components which have full support from the applicable vendors.  Contractor shall promptly (and at least six (6) months prior to support not being available for any component) inform Client of any application, operating system or infrastructure component approaching its end-of-life. Contractor shall promptly inform Client of its change management strategy for components approaching end-of-life, including its implementation roadmap to ensure there is no gap in service.
1.12 [bookmark: _Toc16679031]Contractor shall undertake appropriate due diligence on all Subcontractors to ensure their security worthiness and shall ensure that the applicable subcontracts contain data protection and security terms at least equivalent to those in this Agreement. 

1.13 Subject always to the provisions of clause 24 (Data Protection), the Contractor shall not use, share or pass on any Data (including metadata, derived data and traffic data) generated as a result of the provision of the Services to the Client by the Contractor that relate to the Client, or any person or entity the Client is responsible for, without the Client‘s express consent except in so far as this is necessary:
(a) for providing the Service to the Client and fulfilling the Contractor’s other obligations under this Agreement; 
(b) for complying with any statutory obligation to which the Contractor is subject; 
(c) to improve the quality or efficiency of the Service (including maintenance, service, support or for security purposes);
(d) and in relation to metadata, derived data and traffic data, for reporting purposes, provided that such data is fully anonymised.
In the cases covered by (b), the Contractor shall notify the Client of the intended use, save where the Contractor is otherwise prohibited from doing so.
2 [bookmark: _Toc29553308]Data Storage and Handling
2.1 Contractor shall ensure that all Client Data is encrypted at rest and in transit and shall implement adequate encryption key management and rotation processes.
2.2 [bookmark: _Ref438039974]Contractor shall ensure that Personnel shall not store Client Data on laptops, workstations, other portable computing devices or on public cloud environments (including SaaS, PaaS or IaaS) without Client’s prior written consent.
2.3 Client Data shall be stored, hosted, and processed only within Data Centres located within the EEA. Contractor shall not permit Client Data to be viewed, accessed, processed, in any country outside of the EEA without prior notice to and approval from Client.
2.4 The Contractor shall ensure all Data is encrypted when transmitted across networks to protect against eavesdropping of network traffic by unauthorised users and is protected at all times from theft, interference and loss. In cases where source and target endpoint devices are within the same protected subnet, Data transmission must still be encrypted due to the potential for high negative impact of a Data Breach. The types of transmission may include client-to-server, server-to-server communication, as well as any data transfer between core systems and third-party systems.
2.5 The provisions of this schedule K shall survive termination and or expiry of this Agreement for any reason.
2.6 Contractor shall store Client Data in a separate database instance from databases containing data belonging to, or accessed by, other companies.  If this is not possible, adequate controls shall be documented, approved and implemented by Client, to ensure that a compromised system or database would not yield Client Data. 
2.7 Contractor shall conduct regular external security audits of its applications, network(s) and associated IT infrastructure relevant to the provision of the Services. 
2.8 Contractor shall ensure that:
(a) the T&A Solution has provisions for role-based access control for users;
(b) the T&A Solution has provisions for restricted access to data based on the structure of the Authorised Users’ organisations;
(c) access to all Client Data and the T&A Solution shall be restricted to authorised Personnel through the use of unique user IDs;
(d) Personnel who no longer require access to Client Data and/or the T&A Solution shall have their permissions revoked or deactivated in a timely and consistent manner;
(e) the T&A Solution has capability to integrate over the public internet via industry standard IAM protocols solutions; 
(f) the T&A Solution can integrate securely with one or more Identity and Access Management (IAM) solutions provided by Client; and
(g) the T&A Solution has multi-factor authentication capability.
2.9 If Contractor is in possession of any Client Confidential Information which is no longer required by Contractor for the purposes of performing its obligations under this Agreement, then (without prejudice to Schedule A, clause 13 (Quality Assurance and Audit)) Contractor shall promptly and securely destroy that Client Data so that it is permanently destroyed, incomprehensible and cannot be reconstituted. 
3 [bookmark: h.30j0zll][bookmark: _Toc16679037][bookmark: _Toc29553309][bookmark: _Toc16679040][bookmark: _Toc16679032][bookmark: h.1fob9te]Data Back-up
3.1 Contractor shall back-up all Client Data at least daily on the T&A Solution for recovery purposes and store such back-up Client Data using encrypted media. 
3.2 Contractor shall check the validity of backed-up Client Data at regular intervals to ensure the Client Data is available when required. 
3.3 Contractor shall ensure that access to back-up Client Data is restricted to authorised Personnel only.
3.4 The Contractor shall ensure that backup storage facilities are replicated at multiple locations in order to facilitate BCDR Plan capabilities.
4 [bookmark: _Toc29553310]Network Connectivity Security
4.1 Contractor shall ensure that: 
(a) all Client Data is encrypted before and during transmission and is accessible over the internet in a secure manner;
(b) where an inter-site VPN is required, the connection is restricted to only allow the necessary ports/protocols for the provision of the contracted service;
(c) all VPN access is protected by multi-factor authentication and linked to individual account identities;
(d) all e-mail is encrypted; 
(e) all internet client connections to the T&A Solution are secured using secured protocols; and
(f) [bookmark: _Toc16679033]all file transfer services for Client Data are secured with both encryption and unique user authentication.
5 [bookmark: _Toc29553311]Physical Security Controls
5.1 Contractor shall (and shall ensure that Subcontractors who process Client Data shall):
(a) ensure that entry to its premises where Client Data is stored, processed, or may be accessed is restricted to authorised Personnel only;
(b) implement hardening/lock-down processes within all infrastructure used to store, process or access Client Data; 
(c) have a documented patch management procedure to maintain critical updates on all workplace devices and servers; 
(d) implement appropriate physical security policies and procedures to apply where Client Data is viewed, accessed, processed, transmitted or stored.  These policies and procedures shall include:
(i) Personnel and visitor accountability and appropriateness for movements within Contractor’s premises where Client Data may be accessed;
(ii) appropriate, additional restriction of access to critical areas; 
(iii) the requirement for appropriate background checks, to include identity verification and reference checks, on all Personnel who have access to Client Data;
(iv) staff termination procedures;
(v) management of information assets;
(vi) monitoring of facilities for compliance with security policies and procedures; and
(vii) [bookmark: _Toc16679034][bookmark: _Toc16679038]an information security awareness program to educate all Personnel in relation to information security matters relating to physical security.
6 [bookmark: _Toc29553312]Change Management
6.1 Contractor shall have: 
(a) a documented patch management process to update and fix any vulnerabilities that might be detected in the T&A Solution; 
(b) a documented change management procedure for the T&A Solution; and
(c) separate production and non-production environments. 
6.2 Contractor shall ensure that Client Data shall not be used in Contractor’s development, test or pre-production environments unless it has been anonymised. 
6.3 Contractor shall, at its own expense, procure the performance of accredited third-party penetration testing prior to code being moved into production:
(a) before the first release and any other significant release; and 
(b) at least twice per Year. 
7 [bookmark: _Toc29553313]Incident Management 
7.1 Contractor shall:
(a) at least three (3) Months prior to the first Go-Live Date, put in place a security Incident response programme, security Incident response policy and suitable runbooks to support and guide the security Incident response efforts and manage any physical security or T&A Solution security Incidents, all of which must be to the reasonable satisfaction of Client;
(b) at least three (3) Months prior to the first Go-Live Date, establish incident communication plans, including war room representatives and Computer Incident Response Team (CIRT) roles and responsibilities (including third parties and external entities), to the reasonable satisfaction of Client;
(c) conduct regular Incident scenario exercises (at least annually); 
(d) ensure that T&A Solution audit logs for relevant security and system events, including success and failure events for all logins and other security events relating to the T&A Solution, are stored for a period of 365 days or more;
(e) [bookmark: h.3znysh7]have in place a security information and event management (SIEM) system to cover the Services, including event correlation and alerting; 
(f) have capability to proactively monitor and report any security related Incident to Client and immediately notify and update Client of any actual or potential information security Incidents relating to Client Data and/or the T&A Solution; and
(g) provide support to Client for analysis, response and mitigation of any security Incident.
8 [bookmark: _Toc29553314]Cyber Security Standards
8.1 [bookmark: _BPDC_LN_INS_1001][bookmark: _BPDC_PR_INS_1002]The Contractor shall ensure that all elements of the T&A Solution, adhere to a data security and protection management standard(s), such as ISO27001, ISO27017 (or equivalent), or SOC 2 framework (or equivalent).   
8.2 Contractor shall ensure that all elements of the T&A Solution comply with Data Protection Laws. 


[bookmark: _Toc99122240][bookmark: _Toc99536895][bookmark: _Toc99541691]Schedule L: Business Continuity and Disaster Recovery
1 Introduction
1.1 [bookmark: _BPDC_LN_INS_1435][bookmark: _BPDC_PR_INS_1436][bookmark: _Ref17990291]This Schedule describes the BCDR Plan obligations for both Client and Contractor, relating to the supply of Services.  
1.2 [bookmark: _BPDC_LN_INS_1433][bookmark: _BPDC_PR_INS_1434]Subject to paragraph 1.1, Contractor shall ensure that from the initial Go-Live Date it has in place at all times and complies with a BCDR Plan, prepared in accordance with Good Industry Practice and this Schedule. 
1.3 [bookmark: _BPDC_LN_INS_1431][bookmark: _BPDC_PR_INS_1432][bookmark: _Ref29557112]The BCDR Plan shall detail the steps, actions and procedures to be implemented to ensure that Client and Authorised Users continue to receive the Services in accordance with this Agreement, and any adverse effect on Client and/or Authorised Users is minimised, if any situation occurs (whether or not as a result of any act or omission of Contractor) that materially impacts on Contractor’s ability to supply the Services (an “Interruption Event”).  
1.4 Contractor shall ensure that it is able to implement the provisions of the BCDR Plan at any time in accordance with its terms.  
1.5 Contractor shall implement the BCDR Plan if an Interruption Event which is also a Priority Level 1 Incident continues for more than three (3) hours. 
1.6 [bookmark: _BPDC_LN_INS_1429][bookmark: _BPDC_PR_INS_1430]The initial BCDR Plan shall be delivered to and approved by Client as part of the Detailed Project Plan, as further described in Schedule A, Clause 3 and as appended at Schedule J (Detailed Project Plan).  
1.7 Upon Client’s reasonable request, Contractor shall make available to Client, for the purpose of responding to questions concerning the BCDR Plan, one or more representatives who are knowledgeable about the BCDR Plan, the manner in which it is tested and the manner in which it will be implemented where an Interruption Event occurs.
2 [bookmark: _BPDC_LN_INS_1427][bookmark: _BPDC_PR_INS_1428]Invocation of the BCDR Plan
2.1 [bookmark: _BPDC_LN_INS_1425][bookmark: _BPDC_PR_INS_1426]Each Party shall notify (including by email) the other Party as soon as reasonably possible if it believes that an Interruption Event has occurred or is likely to occur.  
2.2 [bookmark: _BPDC_LN_INS_1423][bookmark: _BPDC_PR_INS_1424][bookmark: _BPDC_LN_INS_1421][bookmark: _BPDC_PR_INS_1422]During an Interruption Event which results in the BCDR Plan being invoked (in whole or in part), Contractor shall act in accordance with Client’s reasonable directions in order that any interruption to Client’s functions not affected by the Interruption Event is kept to a minimum.
2.3 [bookmark: _BPDC_LN_INS_1419][bookmark: _BPDC_PR_INS_1420]During the continuance of an Interruption Event, and subject to Contractor’s compliance with the remaining provisions of this Schedule, Contractor’s obligations to achieve the Service Levels shall be interpreted as an obligation to achieve the Service Levels to the extent that is possible in the circumstances permitted by the Interruption Event in accordance with Good Industry Practice.
2.4 [bookmark: _BPDC_LN_INS_1417][bookmark: _BPDC_PR_INS_1418]Nothing in this Schedule shall remove or reduce Contractor’s obligation to secure recovery of the Services in accordance with the BCDR Plan in force or provide the Services to the Service Levels to the extent that such failure to do so has arisen as a result of a breach by Contractor of its obligations under this Agreement. 
3 [bookmark: _BPDC_LN_INS_1415][bookmark: _BPDC_PR_INS_1416][bookmark: _Ref16675170]Review and Maintenance of the BCDR Plan
3.1 [bookmark: _BPDC_LN_INS_1413][bookmark: _BPDC_PR_INS_1414][bookmark: _Ref16675222]Contractor and Client shall collectively review the BCDR Plan from time to time, and no less than once each Year.  If any such review reveals that the BCDR Plan can be improved or needs updating, the Parties shall agree on appropriate updates to the BCDR Plan in accordance with the remainder of this paragraph three (3).  
3.2 [bookmark: _BPDC_LN_INS_1411][bookmark: _BPDC_PR_INS_1412]Each Party will provide reasonable input at the request of the other, in connection with the improvement or updating of the BCDR Plan.  
3.3 [bookmark: _BPDC_LN_INS_1409][bookmark: _BPDC_PR_INS_1410]All updates to the BCDR Plan amended in accordance with this paragraph three (3) shall be tested by both Parties against the Services to which they relate in accordance with paragraph four (4) (Testing of the BCDR Plan) to assess whether the disaster recovery, contingency and recovery contingency plans are sufficient to meet the requirements of such plan.  If the test identifies such levels to be adequate, subject to the remainder of this paragraph three (3), the amended BCDR Plan shall replace the existing BCDR Plan.
3.4 [bookmark: _BPDC_LN_INS_1407][bookmark: _BPDC_PR_INS_1408]Amendments or enhancements to the BCDR Plan shall be prepared by Contractor after due consultation with the nominated personnel within Client.
3.5 [bookmark: _BPDC_LN_INS_1405][bookmark: _BPDC_PR_INS_1406]All amendments to the BCDR Plan shall be subject to the final prior written approval of Client.
3.6 [bookmark: _BPDC_LN_INS_1403][bookmark: _BPDC_PR_INS_1404]Contractor shall prepare and submit any amended version of the BCDR Plan for approval by Client at least ten (10) Business Days prior to the proposed date for the changes being implemented.  
4 [bookmark: _BPDC_LN_INS_1401][bookmark: _BPDC_PR_INS_1402][bookmark: _Ref16675190]Testing of the BCDR Plan
4.1 [bookmark: _BPDC_LN_INS_1399][bookmark: _BPDC_PR_INS_1400]Client and Contractor shall collectively test the complete BCDR Plan in full not less than once each Year.  The extent of the testing and the proposed dates for testing shall be agreed between the Parties in advance of such testing. 
4.2 Client may, in its sole discretion, attend and assist with any testing of the BCDR Plan by Contractor. 
4.3 Contractor shall report the results of each test of the BCDR Plan (whether tested in whole or in part) to Client within ten (10) Business Days of such test.
5 [bookmark: _BPDC_LN_INS_1395][bookmark: _BPDC_PR_INS_1396][bookmark: _Ref32496784]Invocation Roles and Responsibilities
5.1 [bookmark: _BPDC_LN_INS_1393][bookmark: _BPDC_PR_INS_1394]During an Interruption Event which results in the BCDR Plan being invoked (in whole or in part), Contractor shall promptly notify (including by email) Client of such occurrence, specifying the nature and extent of the Interruption Event (and the actions taken by Contractor under the BCDR Plan to mitigate the effects of the Interruption Event).  
5.2 [bookmark: _BPDC_LN_INS_1391][bookmark: _BPDC_PR_INS_1392]On the occurrence of an event within Client’s business that impacts or is likely to impact Contractor’s ability to perform the Services, Client shall promptly notify (including by email) Contractor of the nature and extent of the event, and the actions Client requires Contractor to take (including the invocation of the BCDR Plan (in whole or in part)).
5.3 Contractor shall maintain the capability to resume the provision of the Services from an alternative data centre within the EEA and via an alternative telecommunications route in the event of an Interruption Event which renders Contractor’s primary infrastructure unusable or Unavailable.  All requirements of this Agreement, including those relating to data protection and security, shall apply to the disaster recovery site.  
5.4 [bookmark: _BPDC_LN_INS_1389][bookmark: _BPDC_PR_INS_1390]Subject to the remainder of this paragraph, Contractor shall be responsible for normal operational processes relating to testing of the BCDR Plan, as detailed in the BCDR Plan, including:
(a) [bookmark: _BPDC_LN_INS_1387][bookmark: _BPDC_PR_INS_1388]ongoing issue Resolution arising from testing; and
(b) [bookmark: _BPDC_LN_INS_1385][bookmark: _BPDC_PR_INS_1386]updating process and procedures after testing;
Client will provide reasonable input at the request of Contractor.
6 [bookmark: _BPDC_LN_INS_1383][bookmark: _BPDC_PR_INS_1384]Changes to the Services
Any Changes to the Services that are processed through the Change Control Procedure shall be taken into account by the Parties and shall be considered when agreeing Changes to the BCDR Plan.


[bookmark: _Toc99122241][bookmark: _Toc99536896][bookmark: _Toc99541692]Schedule M: Insurance and Insurance Certificates
[To be inserted by the Client when completing the contract]


[bookmark: _Toc99122242][bookmark: _Toc99536897][bookmark: _Toc99541693]Schedule N: Data Protection
[complete when completing the contract]
Processing, Personal Data and Data Subjects
1. Processing by the Contractor

1.1 Subject matter of processing

1.2 Nature of processing

1.3 Purpose of processing

1.4 Duration of the processing

2. Types of personal data

3. Categories of data subject

4. Approved third party processors



[bookmark: _Toc99122243][bookmark: _Toc99536898][bookmark: _Toc99541694]Schedule O: Exit Management
1 [bookmark: _Toc99122244][bookmark: _Toc525825183][bookmark: _Toc534367448][bookmark: _Toc99122248][bookmark: _Toc99536899][bookmark: _Toc99541695]Introduction
1.1 [bookmark: _BPDC_LN_INS_1127][bookmark: _BPDC_PR_INS_1128]This Schedule sets out the principles of the exit and service transfer arrangements that are intended to achieve an orderly transition without any undue disruption to the Services, and which shall form the basis of the Exit Management Plan. 
1.2 [bookmark: _BPDC_LN_INS_1125][bookmark: _BPDC_PR_INS_1126]The Contractor shall be responsible for the overall management of the exit and service transfer arrangements and shall cooperate with the Client and/or with any Replacement Contractor(s) to facilitate the orderly transfer of the Services (in whole or in part).
2 [bookmark: _BPDC_LN_INS_1123][bookmark: _BPDC_PR_INS_1124][bookmark: _Ref17108861][bookmark: _Toc99122245]Exit Management Plan
2.1 [bookmark: _BPDC_LN_INS_1121][bookmark: _BPDC_PR_INS_1122]Within three (3) Months of the Effective Date, the Contractor shall deliver to the Client a first draft of the Exit Management Plan which sets out the Contractor’s proposed methodology for an exit (including generic details of the Exit Management Services to be provided by the Contractor), with the objective of achieving an orderly transition of the Services from the Contractor to the Client and/or to a Replacement Contractor(s) (if any), on termination of this Agreement (in whole or in part) and which includes: 
(a) [bookmark: _BPDC_LN_INS_1119][bookmark: _BPDC_PR_INS_1120]the details set out in Annex 1 to this Schedule;
(b) [bookmark: _BPDC_LN_INS_1117][bookmark: _BPDC_PR_INS_1118]details to address all of the issues set out in this Schedule; and
(c) [bookmark: _BPDC_LN_INS_1115][bookmark: _BPDC_PR_INS_1116]a timetable for the transition of the Services in alignment with the proposed take on of the Services by the Client and/or Replacement Contractor(s), project Milestones, generic timings, process, the responsibilities of each of the Parties and a list of any critical controls for providing the Exit Management Services.
2.2 [bookmark: _BPDC_LN_INS_1113][bookmark: _BPDC_PR_INS_1114]The Exit Management Services to be performed by the Contractor shall include, as a minimum:
(a) [bookmark: _BPDC_LN_INS_1111][bookmark: _BPDC_PR_INS_1112]converting Client Data to a form acceptable to the Client; 
(b) [bookmark: _BPDC_LN_INS_1109][bookmark: _BPDC_PR_INS_1110]where required by the Client, providing parallel services until transition to a new system, including providing on-site technical support; 
(c) [bookmark: _BPDC_LN_INS_1107][bookmark: _BPDC_PR_INS_1108]where required by the Client, cooperating with the Client and/or Replacement Contractor(s) in developing required interfaces; and 
(d) [bookmark: _BPDC_LN_INS_1105][bookmark: _BPDC_PR_INS_1106]such other services as shall be necessary or appropriate to facilitate, without material or extended interruption to the Services, the orderly transition of the Services to the Client and/or any Replacement Contractor(s) in accordance with the Contractor’s best practices;
and the Contractor shall include these activities within the Exit Management Plan.
[bookmark: _BPDC_LN_INS_1103][bookmark: _BPDC_PR_INS_1104]
2.3 After the submission of the first draft of the Exit Management Plan, each Party will use its reasonable endeavours to agree the contents of the draft Exit Management Plan. Once the Exit Management Plan is agreed by Client it shall be included in the Detailed Project Plan.  

2.4 [bookmark: _BPDC_LN_INS_1101][bookmark: _BPDC_PR_INS_1102][bookmark: _Ref17108656][bookmark: _Ref127425710]Contractor shall review and (if appropriate) update the Exit Management Plan:
(a) [bookmark: _BPDC_LN_INS_1099][bookmark: _BPDC_PR_INS_1100][bookmark: _Ref76736166]in the first Month of each Year (“Draft Exit Management Plans”); and
(b) [bookmark: _BPDC_LN_INS_1097][bookmark: _BPDC_PR_INS_1098][bookmark: _Ref16778317]within ten (10) Business Days of a notice by either Party to terminate this Agreement (“Final Exit Management Plan”), 
and following any update, Contractor shall submit the revised Exit Management Plan to Client for review.  Following submission of the revised Exit Management Plan, the Parties shall meet and use reasonable endeavours to agree the contents of the revised Exit Management Plan.
   
2.5 [bookmark: _BPDC_LN_INS_1095][bookmark: _BPDC_PR_INS_1096]If the Parties are unable to agree the contents of any Exit Management Plan (including the Draft Exit Management Plan and the Final Exit Management Plan) then that Dispute shall be resolved in accordance with the Dispute Resolution Procedure.
2.6 [bookmark: _BPDC_LN_INS_1093][bookmark: _BPDC_PR_INS_1094]If no Exit Management Plan has yet been agreed to or such plan requires updating at the time of the Exit Assistance Start Date, then the Parties shall work together in good faith to agree and/or update the Exit Management Plan as soon as practicable, setting out the timing and scope of Exit Management Services required by the Client and in accordance with the timescale set out in paragraph (b) (or such longer period as may be agreed between the Parties).
2.7 [bookmark: _BPDC_LN_INS_1091][bookmark: _BPDC_PR_INS_1092]The Final Exit Management Plan produced by the Contractor must contain sufficient information and detail of all activities required to enable the orderly transfer of the Services to the Client and/or to the Replacement Contractor(s).  
2.8 [bookmark: _BPDC_LN_INS_1089][bookmark: _BPDC_PR_INS_1090]Upon the commencement of the Exit Assistance Period the Parties will implement the Exit Management Plan. 
2.9 [bookmark: _BPDC_LN_INS_1087][bookmark: _BPDC_PR_INS_1088]In the event of any conflict or inconsistency between this Schedule and the applicable Exit Management Plan, then this Schedule shall govern unless both Parties agree in writing to proceed in accordance with the conflicting or inconsistent part of the Exit Management Plan. 
3 [bookmark: _BPDC_LN_INS_1085][bookmark: _BPDC_PR_INS_1086][bookmark: _Toc99122246][bookmark: _Ref234382027][bookmark: _Ref245628215]Exit Management Services
Appointment of an Exit Manager
3.1 [bookmark: _BPDC_LN_INS_1083][bookmark: _BPDC_PR_INS_1084][bookmark: _Ref17108910][bookmark: _Ref127352476]Upon commencement of the Exit Assistance Period, each Party shall appoint a member of staff who is appropriately skilled, knowledgeable and experienced to handle the respective obligations under this Schedule and in any Exit Management Plan (“Exit Manager”) and promptly provide written notification of such appointment to the other Party.  The notification provided by the Contractor pursuant to this paragraph shall include details of the relevant background and skills of the Contractor's Exit Manager.  The Contractor's Exit Manager shall be responsible for ensuring that the Personnel comply with the provisions of this Schedule and any Exit Management Plan.
3.2 [bookmark: _BPDC_LN_INS_1081][bookmark: _BPDC_PR_INS_1082]The Contractor shall ensure that its Exit Manager and any and all possible replacement Exit Managers, approved by the Client, have the requisite authority to arrange and procure any resources of the Contractor as are reasonably necessary to enable the Contractor to comply with the requirements set out in this Schedule.  
3.3 [bookmark: _BPDC_LN_INS_1079][bookmark: _BPDC_PR_INS_1080]The Parties' Exit Managers shall: 
(a) [bookmark: _BPDC_LN_INS_1077][bookmark: _BPDC_PR_INS_1078]liaise with one another in relation to all issues relevant to the termination of this Agreement, and all matters connected with this Schedule and each Party's compliance with it; and
(b) [bookmark: _BPDC_LN_INS_1075][bookmark: _BPDC_PR_INS_1076]meet on a regular basis and as directed by Client to discuss each Parties’ performance of its obligations under this Schedule and the Exit Management Plan.
4 Exit support
4.1 [bookmark: _BPDC_LN_INS_1073][bookmark: _BPDC_PR_INS_1074]The Contractor shall, as soon as reasonably practical, and in any event no later than ten (10) Business Days after a request by the Client, provide information and instruction to the Personnel which could reasonably be expected to enable the Client, the Replacement Contractor(s) (if any) and/or any third parties as the Client may, at its absolute discretion, appoint, to fully understand the scope of and the methodologies used by the Contractor to provide the Services under this Agreement and to enable them to provide the Replacement Services with minimal disruption to the Client.  This instruction includes the Contractor assigning relevant members of Personnel to work with the Client and/or the personnel of the Replacement Contractor(s) (if any) to facilitate necessary knowledge transfer from the Contractor to the Client and/or to the Replacement Contractor(s), as set out in paragraph 5.1.
4.2 [bookmark: _BPDC_LN_INS_1071][bookmark: _BPDC_PR_INS_1072][bookmark: _Ref17103356]No later than ten (10) Business Days following the Client’s written request, the Contractor shall promptly provide the Client and/or the Replacement Contractor(s) with all necessary information to construct the Exit Management Plan and other items reasonably requested by the Client relating to the Services, as necessary for the Client and/or Replacement Contractor(s) to provide the Replacement Services or undertake their relevant obligations in any Exit Management Plan regarding the Services being terminated.
4.3 [bookmark: _BPDC_LN_INS_1069][bookmark: _BPDC_PR_INS_1070]The obligation on the Contractor in paragraph 4.2 shall include providing (in the format reasonably requested by the Client) any Confidential Information or other material contained in a Contractor proprietary tool which relate to the Services.
5 Knowledge Transfer
5.1 [bookmark: _BPDC_LN_INS_1067][bookmark: _BPDC_PR_INS_1068][bookmark: _Ref17103198]The Contractor shall transfer all necessary knowledge reasonably required for the supply of the Services to the Client and/or to any Replacement Contractor(s), which may, as appropriate, include:
(a) [bookmark: _BPDC_LN_INS_1065][bookmark: _BPDC_PR_INS_1066]permitting the Client and/or Replacement Contractor(s) (if any) to participate in workshops, meetings, and “hands-on” activities, where requested by the Client;
(b) [bookmark: _BPDC_LN_INS_1063][bookmark: _BPDC_PR_INS_1064]providing the Client and/or Replacement Contractor(s) (if any) with information about the Services that are necessary to implement the Exit Management Plan;
(c) [bookmark: _BPDC_LN_INS_1061][bookmark: _BPDC_PR_INS_1062]providing the Client and/or Replacement Contractor(s) (if any) with information about the Services as necessary for the client and/or Replacement Contractor(s) to assume responsibility for the Replacement Services in an orderly manner so as to minimise disruption to the operations of the Client; 
(d) [bookmark: _BPDC_LN_INS_1059][bookmark: _BPDC_PR_INS_1060]permitting the Client and/or Replacement Contractor(s) (if any) to bring laptops and recording devices to, and use other equipment and connectivity at the Contractor premises to facilitate knowledge transfer; 
(e) [bookmark: _BPDC_LN_INS_1057][bookmark: _BPDC_PR_INS_1058]providing training to any Client and/or Replacement Contractor(s) personnel in the performance of those Services that are to be transferred, where requested by the Client;
(f) [bookmark: _BPDC_LN_INS_1055][bookmark: _BPDC_PR_INS_1056]permitting the Client and/or Replacement Contractor(s) (if any) to assign Personnel to work with the Client and/or the Replacement Contractor(s) to facilitate knowledge transfer from the Contractor to the Client and/or to the Replacement Contractor(s); 
(g) [bookmark: _BPDC_LN_INS_1053][bookmark: _BPDC_PR_INS_1054]providing access to Personnel who have worked or are working on the Client’s account (even if they are not dedicated to the Client’s account); and
(h) [bookmark: _BPDC_LN_INS_1051][bookmark: _BPDC_PR_INS_1052]explaining any relevant standards and procedures to the Client and/or to any Replacement Contractor(s).
6 Continued Provision of Services
6.1 [bookmark: _BPDC_LN_INS_1049][bookmark: _BPDC_PR_INS_1050][bookmark: _Ref127425729]Unless specified otherwise by the Client, in addition to providing the Exit Management Services, throughout the Exit Assistance Period, the Contractor shall continue to provide the Services up until the date of their actual transfer to the Client and/or to the Replacement Contractor(s) in accordance with the Performance Standard and Service Levels required under this Agreement (except where any Change is expressly agreed under the Final Exit Management Plan).  The Client shall continue to pay the relevant Charges in respect of such Services which the Contractor continues to deliver to the Client, and the Contractor shall refund to the Client any amount which it may have been paid in advance in respect of those Services that the Client has not requested the Contractor to continue to provide during the Exit Assistance Period (if any).
6.2 [bookmark: _BPDC_LN_INS_1047][bookmark: _BPDC_PR_INS_1048]The Contractor shall have no right to withhold or limit any of the Services or Exit Management Services on the basis of any alleged breach of this Agreement by the Client. 
7 Cooperation
7.1 [bookmark: _BPDC_LN_INS_1045][bookmark: _BPDC_PR_INS_1046]The Contractor and the Client acknowledge and agree that their mutual cooperation is important to an effective transition of the Services provided by the Contractor to the Client and/or to a Replacement Contractor(s).  Subject to the Client and/or any Replacement Contractor(s) entering into reasonable written confidentiality undertakings with the Contractor, the Contractor shall: 
(a) [bookmark: _BPDC_LN_INS_1043][bookmark: _BPDC_PR_INS_1044]provide all reasonable assistance to the Client and any Replacement Contractor(s);
(b) [bookmark: _BPDC_LN_INS_1041][bookmark: _BPDC_PR_INS_1042]meet with the Client as soon as practicable after a notice of termination or notice of a decision not to extend this Agreement has been given to discuss any required modifications to the then current Exit Management Plan; 
(c) [bookmark: _BPDC_LN_INS_1039][bookmark: _BPDC_PR_INS_1040]use all reasonable endeavours to assist the Client and/or the Replacement Contractor(s) in effecting a transition of the Services, in accordance with Good Industry Practice, ITIL standards for service transition and the Contractor’s best practices, to the Client and/or the Replacement Contractor(s), including:
(i) [bookmark: _BPDC_LN_INS_1037][bookmark: _BPDC_PR_INS_1038]enabling access to any information held by the Contractor regarding the Services; and
(ii) [bookmark: _BPDC_LN_INS_1035][bookmark: _BPDC_PR_INS_1036]permitting the Client and/or the Replacement Contractor(s) to have reasonable access to the Contractor premises, as may be required for the purpose of conducting reasonable due diligence in relation to the scoping of the Replacement Services; and
(iii) providing the number and types of resources necessary to complete the transition in accordance with the Exit Management Plan and/or this Schedule.  

7.2 [bookmark: _BPDC_LN_INS_1033][bookmark: _BPDC_PR_INS_1034]The Client shall ensure that the Client and/or any Replacement Contractor(s) complies with the Contractor’s reasonable directions and rules if granted access to the Contractor’s premises in order to carry out any activities in connection with the transition of the Services. In no event shall the Replacement Contractor(s) be entitled to access records, data, secure areas of the Contractor’s premises, or other materials that are not related to the Services. 
8 Assets
8.1 Client shall have the option to purchase any assets owned by Contractor or any of its Group Companies which have been wholly or substantially used in the supply of the Services (“Dedicated Assets”).  As one of the activities to be undertaken pursuant to the Exit Management Plan, Contractor shall promptly provide Client with a list of the Dedicated Assets, together with such accompanying information as may be relevant or as Client may reasonably require.  If Client elects to purchase some or all of the Dedicated Assets, Client shall notify Contractor in writing, identifying which Dedicated Assets it wishes to purchase and Contractor shall promptly do all such things as may be reasonably required to assign title in such Dedicated Assets to Client.  The amount payable by Client for such Dedicated Assets shall be agreed between the Parties or, where the Parties are unable to agree within ten (10) Business Days of the notice served by Client under this paragraph, then the price for such assets shall be set at the net book value for the assets.
8.2 Where applicable, except where Contractor has returned the same in accordance with the terms of this Agreement, Client may enter its premises and take possession of the items referenced in Schedule A, clauses 28.2 (d) and 28.2 (f) (Consequences of Termination).  Until the items have been returned or repossessed, Contractor shall be solely responsible for their safe keeping.
9 Transferring Contracts
9.1 [bookmark: _BPDC_LN_INS_1025][bookmark: _BPDC_PR_INS_1026][bookmark: _Ref17108581]The Contractor must seek the Client’s consent prior to entering into any contract for the procurement of any goods or services (including in relation to any software as a service) which are wholly or substantially used in the supply of the Services from any third party (“Dedicated Third Party Contracts”) and whose contractual terms do not permit novation or assignment to a Replacement Contractor(s) upon termination of any Services. 
9.2 [bookmark: _BPDC_LN_INS_1023][bookmark: _BPDC_PR_INS_1024][bookmark: _Ref17105738]The Client shall have the option to require the novation of each Dedicated Third-Party Contract (whose terms permit its novation) (“Transferring Contract”) to a Replacement Contractor(s).  As one of the activities to be undertaken pursuant to the Exit Management Plan, the Contractor shall promptly provide the Client with a list of potential Transferring Contracts, together with such accompanying information as may be relevant or as the Client may reasonably require.  If the Client elects to request the novation of any Transferring Contracts, it may serve notice(s) upon the Contractor, identifying which Transferring Contracts it wishes to have novated to a Replacement Contractor and the Contractor shall promptly do all such things as may be reasonably required to novate such Transferring Contracts at no additional cost to the Client.
9.3 [bookmark: _BPDC_LN_INS_1021][bookmark: _BPDC_PR_INS_1022]The Contractor shall indemnify and hold harmless the Client and any other Replacement Contractor(s) against all liabilities, losses, damages, claims, demands, actions, costs, regulatory fines, penalties or awards and expenses (including legal expenses) which the Client and/or any other Replacement Contractor(s) suffers or incurs as a result of any claim under any Transferring Contract, arising, or alleged to arise, from any act or omission made prior to the Effective Date of the assignment of such Transferring Contract. 
9.4 [bookmark: _BPDC_LN_INS_1019][bookmark: _BPDC_PR_INS_1020]In respect of any Dedicated Third Party Contracts which the Client chooses not to novate pursuant to paragraph 9.2 or which do not permit novation under paragraph 9.2 but which the Client continues to require the benefit of until the end of the Exit Assistance Period, the Contractor shall continue to provide such goods or services under this Agreement and the Client shall pay an equitable portion of the Charges related to such goods or services being continued. 
10 Other provisions
10.1 [bookmark: _BPDC_LN_INS_1017][bookmark: _BPDC_PR_INS_1018]Save as expressly stated otherwise, the Contractor shall perform its obligations set out in this Schedule and the Exit Management Plan at no cost to the Client.




















[bookmark: _Toc99122247]Annex 1 – Details of Exit Management Plan
The Exit Management Plan shall (subject to any limitations imposed by Applicable Laws), include the following details at a minimum: 

	No.
	[bookmark: _Toc202945733]Activity Description

	1
	[bookmark: _Toc202945734]GENERAL

	1.1
	Contractor’s management structure during the Exit Assistance Period and to support the Exit Management Services.

	1.2
	Confirmation of activities to be conducted during the handover period including the provision of other services or information requested by Client.

	1.3
	Confirmation of activities to be conducted after the Termination Notice, including the provision of other services or information requested by Client.

	1.4
	Any contingency measures in respect of delay or the inability of Replacement Contractor(s) to fulfil its obligations.

	1.5
	Confirmation of the proposed plans to return or dispose of Client property, as required under this Agreement.

	1.6
	Any other matters agreed between the Parties in respect of the migration of the Services to the Client and/or to a Replacement Contractor(s).

	1.7
	A definition of the acceptance criteria to be met by the Contractor in providing the Exit Management Services.

	1.8
	An agreed timeline for the Exit Assistance Period during which the delivery and acceptance of the Exit Management Services must be completed.

	
2
	TECHNICAL

	2.1
	Confirmation of technical details necessary to enable transfer of the Services to the Client and/or to a Replacement Contractor(s), including details of: 
· [bookmark: _BPDC_LN_INS_1015][bookmark: _BPDC_PR_INS_1016]consumption and utilisation of resources (such as people, software and equipment);
· confirmation of sufficient bandwidth to be made available for the duration of the Exit Management Services by the Contractor to enable the timely migration of all data;
· [bookmark: _BPDC_LN_INS_1013][bookmark: _BPDC_PR_INS_1014]all software and hardware used by the Contractor to provide the Services;
· [bookmark: _BPDC_LN_INS_1011][bookmark: _BPDC_PR_INS_1012]any interfaces with or assistance required from the Client or third-party suppliers of the Client;
· [bookmark: _BPDC_LN_INS_1009][bookmark: _BPDC_PR_INS_1010]any IT and telephony requirements (including, where appropriate, the decommissioning of any hardware, software and infrastructure used in the provision of the Services);
· [bookmark: _BPDC_LN_INS_1007][bookmark: _BPDC_PR_INS_1008]technical performance histories over the Term.

	2.2
	Arrangements for work shadowing and mirroring of the Contractor and training of the Client and/or Replacement Contractor(s).

	3
	FINANCIAL

	3.1
	Details of any relevant financial implications of termination of this Agreement, including details of any sums payable by the Client in respect of Exit Management Services.

	4
	SOFTWARE LICENCES AND SUPPORT CONTRACTS

	4.1
	Confirmation of licensing and support arrangements for contracts to be transferred/extended.

	5
	DATA, CONFIDENTIAL INFORMATION, DELIVERABLES AND OTHER DOCUMENTATION/MATERIALS

	5.1
	Identification of Client Data and Confidential Information of the Client held by or on behalf of the Contractor and, as applicable, transfer (to the Client and/or to the Replacement Contractor(s)) or destruction dates.

	5.2
	Identification of Deliverables held by or on behalf of the Contractor and the transfer (to the Client and/or to the Replacement Contractor(s)) dates.

	5.3
	Identification of documentation and any other materials held by the Contractor and, as applicable, transfer (to the Client and/or to the Replacement Contractor(s)) or destruction dates.

	5.4
	Knowledge transfer and hand over requirements, including any applicable timetable.

	5.5
	Data gathering and migration requirements and timetable.

	5.6
	Deletion of all data after the completion of the Exit Management Services, within a period to be agreed between the Parties when agreeing this Exit Management Plan. Such deletion to be certified and/or evidenced by the Contractor.

	6
	COMMUNICATIONS

	6.1
	Communications plan for staff, trade unions and external public relations where applicable.

	7
	SUPPLIER PREMISES

	7.1
	Identification of use and location of Contractor premises.

	8
	KEY PERSONNEL

	8.1
	Identification and availability of the Key Contractor Personnel to perform the Exit Management Services



Schedule P: Cyber Security Plan
[Cyber Security Plan to be agreed between the Parties in line with Schedule K (Security) and inserted here within 3 months of contract award]

Schedule Q: Financial Distress

1 Introduction
1.1 This Schedule provides for the assessment of the financial standing of Contractor and Material Subcontractors and the establishment of trigger events relating to changes in such financial standing which, if breached, shall have specified consequences.
2 Duty to notify
2.1 [bookmark: _Ref324950291][bookmark: _Ref74687619]Contractor shall regularly monitor Contractor’s and the Material Subcontractors’ financial standing and shall promptly notify (or shall procure that its auditors promptly notify) Client in writing if it or a Material Subcontractor has a material deterioration in its financial position or prospects (a “Financial Distress Event”) (and in any event within ten (10) Business Days), or of any fact, circumstance or matter which creates a material risk of a Financial Distress Event.
3 Consequences of a Financial Distress Event
3.1 [bookmark: _Ref240341603][bookmark: _Ref74687573]If a Financial Distress Event consists of: 
(a) [bookmark: _Ref322005283][bookmark: _Ref74687323]Contractor issuing a profits warning to a stock exchange or making any other public announcement about a material deterioration in its financial position or prospects;
(b) there being a public investigation into improper financial accounting and reporting, suspected fraud or any other impropriety of Contractor; 
(c) Contractor committing a material breach of covenants to its lenders; 
(d) a Material Subcontractor notifying Client that Contractor has not satisfied any material sums properly due under a specified invoice and not subject to a genuine Dispute; or
(e) the cancellation or suspension of any financial indebtedness in respect of Contractor which Client reasonably believes could impact on the continued performance and delivery of the Services in accordance with this Agreement;
[bookmark: _Ref198541585]then, upon notification of the Financial Distress Event (or if Client becomes aware of the Financial Distress Event without notification, then from the time that Client brings the event to the attention of Contractor), Client shall have the rights set out in paragraph 3.2.
3.2 [bookmark: _Ref74687189][bookmark: _Ref230266896]Where a Financial Distress Event occurs, then subject to paragraph 3.3, Contractor shall:
(a) [bookmark: _Ref361995711]notify Client promptly (and as soon as it is aware that the Financial Distress Event is likely to occur), and Client shall keep such information confidential;
(b) [bookmark: _Ref74687261]at the request of Client, meet with Client as soon as reasonably practicable (and in any event within three (3) Business Days of the initial notification (or awareness) of the Financial Distress Event or such other period as Client may permit and notify to Contractor in writing) to review the effect of the Financial Distress Event on the continued performance and delivery of the Services in accordance with this Agreement; and
(c) where Client reasonably believes (taking into account the discussions and any representations made under paragraph 3.2(b)) that the Financial Distress Event could impact on the continued performance and delivery of the Services in accordance with this Agreement, submit to Client for its approval a draft Financial Distress Service Continuity Plan as soon as reasonably practicable (and in any event within ten (10) Business Days of the initial notification (or awareness) of the Financial Distress Event).  This draft Financial Distress Service Continuity Plan shall set out the measures that Contractor shall take to: 
(i) bring the Financial Distress Event to an end; and 
(ii) [bookmark: _Ref306120017][bookmark: _Ref306119328]ensure that it is in the meantime able to assure continuity of the Services despite the Financial Distress Event. 

3.3 [bookmark: _Ref74687202][bookmark: _Ref240341595]Where the Financial Distress Event relates to the issue of a profit warning by Contractor pursuant to paragraph (a), Client shall, before exercising its rights under paragraph 3.2, give Contractor a period of not more than ten (10) Business Days to demonstrate to Client’s reasonable satisfaction that the profit warning relates to a general reduction in trade in the relevant industry sector and shall not result in Contractor becoming unable, within the next twelve (12) Months, to pay the Material Subcontractors. 
3.4 [bookmark: _Ref74687545][bookmark: _Ref324950365][bookmark: _Ref196127887]Client shall not withhold its approval of a draft Financial Distress Service Continuity Plan unreasonably.  If Client does not approve the draft Financial Distress Service Continuity Plan it shall inform Contractor of its reasons and Contractor shall take those reasons into account in the preparation of a further draft Financial Distress Service Continuity Plan, which shall be resubmitted to Client within three (3) Business Days of the rejection of the first draft.  This process shall be repeated until the Financial Distress Service Continuity Plan is approved by Client or referred to the Escalation Process under paragraph 3.5.
3.5 [bookmark: _Ref74687430][bookmark: _Ref306262949]If Client considers that the draft Financial Distress Service Continuity Plan:
(a) [bookmark: _Ref306262950]is insufficiently detailed to be properly evaluated; 
(b) shall take too long to complete; or 
(c) shall not remedy the Financial Distress Event complained of, 
[bookmark: _Ref228793691][bookmark: _Toc139079949][bookmark: _Ref184578843]then it may either agree a further time period for the development and agreement of the Financial Distress Service Continuity Plan or escalate any issues with the draft Financial Distress Service Continuity Plan using the Escalation Process.
3.6 [bookmark: _Ref74687534][bookmark: _Ref228786877]Following approval of the Financial Distress Service Continuity Plan by Client, Contractor shall:
(a) [bookmark: _Ref74687528][bookmark: _Ref230416300]on a regular basis (which shall not be less than Monthly), review the Financial Distress Service Continuity Plan and assess whether it remains adequate and up to date to ensure the continued performance and delivery of the Services in accordance with this Agreement;
(b) [bookmark: _Ref74687946][bookmark: _Ref228869754]where the Financial Distress Service Continuity Plan is not adequate or up to date in accordance with paragraph 3.6(a), submit an updated Financial Distress Service Continuity Plan to Client for its approval, and the provisions of paragraphs 3.4 and 3.5 shall apply to the review and approval process for the updated Financial Distress Service Continuity Plan; and 
(c) [bookmark: _Ref74687697]comply with the Financial Distress Service Continuity Plan (including any updated Financial Distress Service Continuity Plan).
3.7 [bookmark: _Ref228869227]Where Contractor reasonably believes that the relevant Financial Distress Event under paragraph 3.1 (or the circumstance or matter which has caused or otherwise led to it) no longer exists, it shall notify Client and where it can show that this is the case, Contractor shall be relieved of its obligations under paragraph 3.6.
4 Termination rights
4.1 Client may terminate this Agreement under clause 27.2 (a) (i) (Termination) if: 
(a) Contractor fails to notify Client of a Financial Distress Event under paragraph 2.1;
(b) the Parties fail to agree a Financial Distress Service Continuity Plan (or any updated Financial Distress Service Continuity Plan) in accordance with paragraphs 3.2 to 3.5 (inclusive); and/or
(c) Contractor fails to comply with the terms of the Financial Distress Service Continuity Plan (or any updated Financial Distress Service Continuity Plan) in accordance with paragraph 3.6 (c).
5 Material Subcontractor payment
5.1 In the event of:
(a) a Material Subcontractor issuing a profits warning to a stock exchange or making any other public announcement about a material deterioration in its financial position or prospects;
(b) there being a public investigation into improper financial accounting and reporting, suspected fraud or any other impropriety of a Material Subcontractor;
(c) a Material Subcontractor committing a material breach of covenants to its lenders; or
(d) any of the following:
(i) commencement of any litigation against the Material Subcontractor with respect to financial indebtedness or any obligation under a service contract;
(ii) non-payment by the Material Subcontractor of any financial indebtedness;
(iii) any financial indebtedness of the Material Subcontractor becoming due as a result of an Event of Default; or
(iv) the cancellation or suspension of any financial indebtedness in respect of the Material Subcontractor,
which Client reasonably believes could directly impact on the continued performance and delivery of the Services in accordance with this Agreement then, upon notification of the Material Subcontractor Financial Distress Event (or if Client becomes aware of the Material Subcontractor Financial Distress Event without notification, from the time that Client brings the event to the attention of Contractor) Contractor shall have the obligations and Client shall have the rights and remedies as set out in paragraph 5.2.
5.2 [bookmark: _Ref333240760][bookmark: _Ref333240617]Contractor shall (and shall procure that the relevant Material Subcontractor shall): 
(a) [bookmark: _Ref74687829]at the request of Client, meet with Client as soon as reasonably practicable (and in any event, within three (3) Business Days of the initial notification (or awareness) of the Subcontractor Financial Distress Event or such other period as Client may permit and notify to Contractor in writing) to review the effect of the Material Subcontractor Financial Distress Event on the continued performance and delivery of the Services in accordance with this Agreement;
(b) [bookmark: _Ref333240804]where Client reasonably believes (taking into account the discussions and any Contractor and Material Subcontractor representations made under paragraph 5.2(a)) that the Material Subcontractor Financial Distress Event could impact on the continued performance and delivery of the Services in accordance with this Agreement, submit to Client for its approval, a draft Financial Distress Service Continuity Plan as soon as reasonably practicable (and in any event within  ten (10) Business Days of the initial notification (or awareness) of the Material Subcontractor Financial Distress Event or such other period as Client may permit and notify to Contractor in writing), which shall be reviewed and approved in accordance with paragraphs 3.3 and 3.5;
(c) [bookmark: _Ref74687985][bookmark: _Ref333240819]review and update the Financial Distress Service Continuity Plan in accordance with paragraphs (a) and (b);
(d) [bookmark: _Ref74688001]comply with the Financial Distress Service Continuity Plan (including any updated Financial Distress Service Continuity Plan); and
(e) provide such financial information relating to the Material Subcontractor as Client may reasonably require.
5.3 Where Contractor reasonably believes that the relevant Material Subcontractor Financial Distress Event (or the circumstance or matter which has caused or otherwise led to it) no longer exists, it shall notify Client and, where it can show that this is the case, Contractor shall be relieved of its obligations under paragraphs (c) and (d).
5.4 Contractor shall ensure that all Material Subcontracts include an obligation on the Material Subcontractor to report to Client, within ten (10) Business Days of the due date for payment, any material non-payment or late payment of any sums due to it from Contractor under the provisions of the Material Subcontract.
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